IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40185
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
JOHN O KNOST, |11,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Western District of Louisiana
USDC No. 5:93-CR-50020-01
(September 22, 1994)

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

John O Knost, I1Il, pleaded guilty to inproperly reporting
wages subject to withholding tax. As part of the plea agreenent,
t he Governnent agreed not to object to a downward departure from
the Sentencing CGuidelines for health reasons. In the presentence
report (PSR), the probation officer found that Knost's physical
impairments did "not neet the " extraordinary physical inpairnent'
test set forth in guideline 5H1.4. Further, to depart below a

sentence of inprisonnent, as intimated by guideline 5HL. 4 m ght

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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serve to significantly depreciate the seriousness of the
of fense." Knost disputed this conclusion and requested that he
be given probation or hone detention because of his ill ness.

At sentencing, the district court judge indicated that he
had read Knost's request for downward departure. The district
court accepted the nedical reports supporting the request as
true, but concluded that the inpairnents |isted there did not
warrant a downward departure.

"This court will not review a district court's refusal to
depart fromthe sentencing guidelines unless that refusal was in

violation of the law." United States v. Guajardo, 950 F.2d 203,

208 (5th Cir. 1991), cert. denied, 112 S. C. 1773 (1992). W
stated that "the issue is not whether we woul d have departed as
such, but whether the district judge's statenent reflects a
reasoned, persuasive view of statutory and sentencing guidelines
considerations."” 1d.

The statenent of the district court, taken in the context of
the PSR and Knost's objections, shows that the district court
wei ghed Knost's physical conditions agai nst the seriousness of
his crinme and sentenced himat the bottom of the appropriate
gui deline range. The refusal to grant a downward departure after
such consideration, is not a violation of the law and is not

subject to review. See Guajardo, 950 F.2d at 208-09.

AFFI RVED.



