IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40501
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
KENNETH M CHAEL BRACK,

Def endant - Appel | ant.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Eastern District of Texas
USDC No. 1:93-CR-201-1
(January 25, 1995)
Before POLI TZ, Chief Judge, and H G3E NBOTHAM and DeMOSS,
Circuit Judges.

PER CURI AM *

Kenneth M chael Brack pleaded guilty to one count of
possession of a firearmby a felon. Wen the Governnent declined
to file a US S G 8 5KL.1 notion because Brack could not provide
substanti al assistance unless he was rel eased, Brack filed a
nmotion to withdraw his guilty plea alleging that the Governnment

had breached the plea agreenent. The district court denied the

nmot i on.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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A district court may permt a defendant to withdraw a guilty
pl ea prior to sentencing upon a showi ng of "any fair and j ust
reason." Fed. R Cim P. 32(d). The defendant bears the burden

of establishing a fair and just reason, United States v. Hurtado,

846 F.2d 995, 997 (5th Gir.), cert. denied, 488 U.S. 463 (1988),

and this Court will reverse the district court's denial of a
motion to withdraw a guilty plea only for an abuse of discretion.

United States v. Bounds, 943 F.2d 541, 543 (5th Cr. 1991).

Whet her the governnent breached a plea agreenent is a
question of law, but the defendant bears the burden of proving
the underlying facts that establish the breach by a preponderance

of evi dence. United States v. Garcia-Bonilla, 11 F.3d 45, 46

(5th Gr. 1993). To determ ne whet her the governnent breached
the plea agreenent, the Court nust eval uate "whether the
governnent's conduct is consistent with the parties reasonable
under st andi ng of the agreenent." [d. (internal quotations and
citation omtted).

Under the plea agreenent the CGovernnent retained the
discretion to file a 8 5K1.1 notion if Brack rendered substanti al
assi stance. The Governnent determ ned that the information that
Brack provided to the Governnment was not useful and acted within

its discretion to not file the notion. See Garcia-Bonilla, 11

F.3d at 47.

Brack argues, however, that the Governnent prevented him
from providing substantial assistance because the assistant U S.
attorney would not permt his release. The witten plea

agreenent did not provide for Brack's rel ease to provide
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substanti al assistance, and at the hearing on the notion to
withdraw his guilty plea, Brack's attorney admtted that the
i ssue was not discussed prior to the negotiation of the plea
agreenent. Additionally, the Governnent had nmade an unopposed
nmotion for pretrial detention because Brack posed a risk to the
safety of the community or another person, and the district court
granted the notion. Brack has failed to establish that the
Gover nnent breached the plea agreenent, and the district court
did not abuse its discretion by denying Brack's notion to
w thdraw his guilty plea.
AFFI RVED.



