IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40587
Summary Cal endar

LEONARD REED,
Pl ai ntiff-Appellant,
VERSUS
GARY L. GRI GGS,
Captain, Coffield Unit, et al.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(6: 93- CV-556)

(Decenber 13, 1994)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

Leonard Reed appeals the dism ssal of his state prisoner's 42
US C § 1983 action as frivolous under 28 U S. C. 8§ 1915(d).

Finding no error, we affirm

" Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the | egal profession.” Pursuant to that rule, the court has deternined
that this opinion should not be published.






Reed, a Texas prisoner proceeding pro se and in forna pauperis

(IFP), commenced this action against Captain Gary L. Giggs,
corrections officer Rex Nagel, and counsel substitute Doris M
Gaston. Reed alleged that Nagel filed a false disciplinary report
agai nst himon May 2, 1993, charging Reed with "Inciting To Riot."
The report stated that Reed encouraged two other inmates, H.
McKi nney and L. Bobby, to engage in a disturbance by answering a
"rack time" order by stating: "W ain't racking up, that's hoe ass
shit." Reed deni ed nmaking the statenent and al | eged that the ot her
two prisoners were not even on the wing at the tine of the
i nci dent.

Reed further asserted that Giggs and Gaston acted in concert
to deny him due process at the subsequent disciplinary hearing.
Reed all eged that, prior to the hearing, he asked Gaston to ensure
t hat prisoners Bobby, MKinney, and Kaazi m Abul Umar were present
at the hearing to testify in Reed' s defense. Reed asserted that,
at the hearing, Giggs refused to allow Reed to call Umar as a
wi t ness and t hat had he been cal |l ed, Urar woul d have testified that
Reed did not nake the statenment and that MKi nney and Bobby were
not present at the tinme of the alleged incident.

Reed further averred that Gaston presented unsi gned, unsworn
statenents, which she sai d she had obt ai ned from Bobby and MKi nney
concerning the incident, but that Gaston had not spoken with either
inmate and had concocted the statenents herself. Reed asserted

t hat had McKi nney and Bobby been allowed to testify at the hearing,



they would have stated that they were not in the dayroom at the
time of the incident, and thus Reed could not have incited themto
riot. Reed also submtted an affidavit from Bobby Lee indicating
that he had not spoken with Gaston.

Reed maintained that he was found guilty and placed in
solitary confinenent for fifteen days on the basis of insufficient
evidence, that his hearing violated due process, and that he was
denied a fair and inpartial hearing. He requested an order
restraining the defendants fromengagi ng i n the conduct of which he
conpl ai ned and $300, 000 i n damages.

The case was referred to a magi strate judge, who conducted a
Spear s' heari ng. Reed gave his version of the incident, denied
engaging in the conduct alleged in the disciplinary report, and
accused Nagel of witing a false report. Reed acknow edged that he
had received prior witten notice of the hearing, that he had
attended the hearing, that he had had counsel substitute, and that
Nagel was present at the hearing. Reed testified that his inmate
W t nesses were not present at the hearing, and he described their
testinony as set out in his conplaint.

Reed stated that he told counsel substitute Gaston that he
wanted the inmate witnesses to testify. Gaston inforned Reed that
she had received statenents from Lee and MKi nney, which she read
to Reed before the hearing. But Reed testified that Gaston did not
actually interviewthese wtnesses, and he had affidavits fromthem

so stating. In any event, Reed testified that the statenents

! gpears v. McCotter, 766 F.2d 179 (5th Gr. 1985).
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Gaston obtained fromthe inmates supported his position and that
Gaston read the statenents into the record at the hearing.

In response to a question fromthe court, Reed stated that he
sued Giggs because he disregarded the statenents provided by the
inmates. Reed also testified that he believed Giggs deprived him
of due process by denying himthe right to call his w tnesses.

Thereafter, the magi strate judge recommended di sm ssing Reed's
conplaint with prejudice as frivolous, observing that Nagel's
testinony at the disciplinary hearing provided sone evidence to
support the finding of guilt, which is all due process requires.
The denial of Reed's request to have MKinney and Lee testify on
his behalf did not violate due process, the nmagistrate judge
concl uded, because Reed was allowed to i ntroduce witten statenents
fromthese wtnesses, and their testinony wuld have been cumul a-
tive. The nmagistrate judge stated that the record was uncl ear as
to whether Umar's statenment was entered into the record, but the
statenent woul d have been cunul ative, as Umar sinply would have
corroborated Lee's and MKinney's statenents.

The magi strate judge rejected Reed's claimthat his right to
due process had been viol ated because Giggs did not believe his
evi dence. Finally, the magistrate judge concluded that Reed's
all egation that Nagel gave him a false disciplinary case failed
because Reed was found guilty of the violation. The district court
adopted the magistrate judge's recommendati on over Reed's objec-
tions and dism ssed Reed's conplaint with prejudice pursuant to

§ 1915(d).



.
An | FP conplaint may be dism ssed as frivolous pursuant to
8§ 1915(D) if it has no arguable basis in lawor in fact. Booker v.

Koonce, 2 F.3d 114, 115-16 (5th Gr. 1993); see Denton V.

Her nandez, 112 S. . 1728, 1733 (1992). W review a 8§ 1915(d)
di sm ssal under the abuse-of-discretion standard. Id. at 1734.
"Dismssal with prejudice . . . [is] appropriate if the plaintiff
has been given an opportunity to expound on the factual allegations
by way of a . . . questionnaire or orally via a Spears hearing, but
does not assert any facts which woul d support an arguable claim™

G aves v. Hanpton, 1 F.3d 315, 319 (5th Gr. 1993) (footnotes

omtted).

L1,
A
Reed first argues that the evidence at the disciplinary
hearing was insufficient to support the finding that he conmtted
the rule violation. This argunent is neritless.
Prison disciplinary proceedings will be overturned "only where
there is no evidence whatsoever to support the decision of the

prison officials.”" Reeves v. Pettcox, 19 F. 3d 1060, 1062 (5th Cr

1994). "A de novo factual reviewis not required." 1d.

The record reveals that Nagel testified against Reed at the
heari ng. According to Reed's brief, Nagel's testinobny was
consistent with the violation report, which charged Reed wth

meki ng the statenent and inciting i nmates McKi nney and Lee to riot.



This evidence is sufficient under Hll to support the finding of
guilt and to satisfy due process. Thus, this aspect of Reed's
conplaint lacks an arguable basis in |law and was correctly
di sm ssed as frivol ous.

I nsofar as Reed's brief may be construed as contendi ng that
Nagel violated his constitutional rights by filing a false and
mal i ci ous of fense report, this contention fails as a matter of | aw.

In Ordaz v. Martin, No. 93-4170 (5th Gr. Sept. 15, 1993) (unpub-

lished), this court held that a due process claimprem sed on an
alleged false disciplinary report "is indistinguishable from a
mal i ci ous prosecution claim" 1d., slip op. at 12. Although such
a claimmy formthe basis of a § 1983 action, the prisoner nust
allege "that the [disciplinary proceeding] termnated in his
favor." 1d., slipop. at 13 (alterationin original). Absent such
an allegation, the claimis legally frivolous. 1d. Reed cannot
possibly prevail on his false and malicious report claim under
O daz, as the disciplinary proceeding did not termnate in his
favor; thus, the district court correctly dism ssed the claimas

frivol ous.

B
Rel ying upon WIff v. MDonnell, 418 U S. 539 (1974), Reed

contends that his due process rights were violated because he was
not allowed to present testinony fromhis inmte wtnesses at the
disciplinary hearing and that the reason given for refusing to

permt the testinony was insufficient under Wl ff. The district



court found this claimfrivol ous, reasoning that Reed was permtted
to present witten statenents from MKinney and Lee, that I|ive
testinony fromthese wtnesses would have been cunulative to the
witten statenents, and that testinony from Umar al so woul d have
been cunul ati ve.

The district court correctly rejected Reed's claim as
frivol ous, but recent caselaw fromthis court indicates that the
district court erroneously analyzed the claim under the WIff

standards. |In MDonald v. Boydston, No. 93-1912 (5th Cr. My 24,

1994) (unpublished), this court addressed whet her a prisoner facing
punitive isolation without the loss of good tinme credits for
violating jail rules was entitled to a hearing under the standards
set forth in WIff or the less stringent procedures required by

Hew tt v. Helns, 459 U S. 460 (1983). The court stated:

A key consideration is the type of sanction inposed on
the prisoner and any «collateral consequences that
sanction may carry wth it . . . . Thus, the Suprene
Court has held [in WIff] that a prisoner punished by
solitary confinenent and | oss of good-tine credits nust
receive: (1) advance witten notice, at |east twenty-
four hours before the hearing, of the charges agai nst
him (2) awitten statenent of the factfinders as to the
evidence relied on and the reasons for the disciplinary
action taken; and (3) the opportunity to call w tnesses
and present docunentary evidence, so long as this right
does not create a security risk . . . . However, when a
prisoner faces only a few days of adm ni strative segrega-
tion pending a hearing, with no effect on parole,
i nformal nonadversary evidentiary review wll suffice

wth "sonme notice" to the prisoner and an opportunity to
present a statement. :

The key question . . . is whether [the prisoner] in
facing [a given sanction] resenbles nore closely the
prisoners in WIff, who faced segregation and |oss of
good tine, or the prisoner[] in[Hewtt] . . ., who faced
only segregation.



McDonald, slip op. at 4 (quoting Dzana v. Foti, 829 F.2d 558, 561

(5th Gr. 1987)) (internal quotations omtted; alterations in
original).

The court observed that MDonald "only faced isolated
confinenent instead of normal confinement wth the general
popul ation.” |d. at 5. The sanction inposed was seven days in
solitary confinenent. 1d. at 2. The court determned that this

"sanction nore closely parallels the disciplinary confinenent in

Hew tt and McCrae [v. Hankins, 720 F.2d 863 (5th Gr. 1983),]
instead of the actual increase in tine spent behind bars in WIff
and Dzana." Accordingly, the court held that McDonal d had no ri ght
to call witnesses under Hewitt and McCrae, and his due process
rights were not violated. 1d. at 5-6.

Simlarly, in this case the punishnent Reed received for the
violation was fifteen days' solitary confinenent. Reed has not
all eged, and the adm nistrative record does not reflect, that he
| ost any good tine credits. Under the analysis set forth in
McDonal d, the sanction Reed received nore closely resenbles the
sanction at issue in Hewitt rather than the one involved in WI ff.
Therefore, it does not appear that Reed was entitled to the
hei ghtened due process standards, including the right to call
W tnesses, set out in WIff, but rather, only the infornal
nonadversary procedures set out in Hewitt, which do not confer upon
himthe right to all witnesses in his defense.

AFFI RVED.



