UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-40625
Summary Cal endar

JOHNNY LOGAN HI CKS,
Pl ai ntiff-Appellant,
VERSUS
JAMES A. COLLINS, Director,
Texas Departnent of Crimnal Justice,
Institutional D vision, et al.

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(1:94-CV-193)

(Novenber 7, 1994)
Bef ore GARWOOD, HI G3 NBOTHAM and DAVI S, Circuit Judges.
PER CURI AM !

Hi cks appeals the dismssal of his § 1983 action seeking
damages for the |oss of prison "good-tinme" credits. W concl ude
that Hicks' claimis not cognizable under 8 1983 and affirm

| .
Johnny Logan Hicks, an inmate in the Texas state prison
system was found guilty of violating prison rules in a Septenber,

1993 di sciplinary hearing and sentenced to the | oss of 730 days of

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



good-tinme credit. At the tinme of Hi cks' disciplinary hearing, a
Texas Departnent of Crimnal Justice ("TDCJ") policy apparently
provided that forfeited good-tine credit would be restored if an
inmate remai ned free of discipline for a period of ninety days. The
TDCJ subsequently changed this policy in Novenber, 1993, and
prohi bited the practice of restoring forfeited good-tine credits.
Based on the new policy, a prison classification conmttee rejected
Hi cks' request to restore his forfeited credits even though he had
remai ned free of discipline for ninety days.

Hi cks subsequently filed a civil rights action pursuant to 42
U S . C 8 1983 seeking nonetary damages for the |oss of his good-
time credits. H cks' claim centers on his contention that the
TDCJ's policy change is an unconstitutional ex post facto neasure.
A magi strate judge reconmmended that the action be dism ssed as
frivolous pursuant to 28 U S.C. 8§ 1915(d). The district court
accepted the recommendati on of the magistrate judge and di sm ssed
the action as frivolous. Hicks filed a tinely notice of appeal.

1.

W need not decide whether the TDCJ's policy change is an
unconstitutional ex post facto neasure because Hi cks' claimis not
cogni zabl e under § 1983. In Heck v. Hunphrey, = US _ |, 114 S
Ct. 2364, 2372 (1994), the Suprenme Court held that in order to
recover damages for allegedly wunconstitutional convictions or
sentences, 8§ 1983 plaintiffs nust prove that their convictions or
sentences have been "reversed on direct appeal, expunged by

executive order, declared invalid by a state tribunal authorized to



make such determnation, or called into question by a federa
court's issuance of a wit of habeas corpus."” Wether Heck bars a
cl ai m under 8§ 1983 turns on "whether a judgnment in favor of the
plaintiff would necessarily inply the invalidity of his conviction
or sentence." |Id. |If so, "the conplaint nust be dism ssed unl ess
the plaintiff can denonstrate that the conviction or sentence has
al ready been invalidated." 1d.

Hicks' claim falls squarely within the Court's holding in
Heck. H cks' danmage claim seeks nonetary damages for the
deprivation of good tinme credits and directly calls into question
the lawfulness of his confinenent. Because the pernmanent
deprivation of his good-tine credits essentially increases Hicks
sentence by two years, a judgnent in his favor woul d necessarily
inply that his increased sentence is invalid. Heck, 114 S. C. at
2372. Yet, Hicks fails to showthat he has successfully chall enged
hi s confinenent or sentence in any other proceeding. Hi cks offers
no proof that the disciplinary action resulting in the forfeiture
of his good-tine credits has been reversed, expunged, set aside by
a state court, or called into question by a federal court's
i ssuance of a wit of habeas corpus. Nor does Hi cks allege that he
has successfully chall enged the prison system s refusal to restore
the forfeited credits. Therefore, H cks' claimis not cogni zable
under 8§ 1983 at this time. Hi cks' sole federal renedy to chall enge
the fact or duration of his confinenent is a wit of habeas corpus.
Prei ser v. Rodriguez, 411 U S. 475, 500 (1973).

AFFI RVED.



