IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40721
(Summary Cal endar)

LEWS R DAN EL
Pl ai ntiff-Appellant,

ver sus

JESS HAY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
(3:93-CVv-48)

(May 11, 1995)

Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *

In this appeal from the district court's grant of summary
judgnent in favor of the Defendants-Appellees in acivil R COsuit

under 18 U. S.C. 88 1962, 1964(c), Plaintiff-Appellant Lewis R

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Daniel urges that the district court abused its discretion by
failing to grant his nmotions for default judgnent, and in
concluding, in the posture of summary judgnent, that the pl eadi ngs
and evi dence showed that Daniel could not neet the requirenents of
injury and causation necessary to maintain his civil R CO suit.
Daniel has also filed a notion with this court to strike the
Appel | ees' Dbriefs. For the reasons set forth below, we deny
Daniel's nmotion to strike and we affirm the district court's
summary judgnent rulings in favor of the Defendants, dism ssing
Dani el 's acti on.
I
FACTS AND PROCEEDI NGS

Proceeding pro se, Daniel filed suit against 20 present and
former officers and directors of Lomas Fi nanci al Corporation, f/k/a
Lomas & Nettleton Financial Corporation (Lonas defendants) and
Standard & Poor's, a Division of McGawH ||, Incorporated (S&P).
Dani el asserted civil R CO and state-law fraud clainms. See
18 U.S.C. §§ 1962, 1964(c).

Dani el alleged that he had filed an earlier R CO suit, Daniel

v. Lomas Realty, No. Ty-89-353-CA, renunbered 3:90-CV-0045, based
on the purportedly unlawful foreclosure of Daniel's farmby Lonas.
He had also filed an earlier civil rights suit based on the
ci rcunst ances surroundi ng the foreclosure and his being prevented

fromreturning to his fornmer property. See Daniel v. Ferguson

839 F.2d 1124 (5th Cr. 1988). W anended the district court's

dismssal of the civil rights suit and dismssed it for want of



subject matter jurisdiction, to reflect our affirmance of a
directed verdict for the defendants. W al so vacated and renmanded
Daniel's state-law clainms for the district court to determ ne
whet her to exercise jurisdiction over those clains. See id. at
1132.

Daniel alleged in the instant case that, in his suit against
Lomas Realty (his first RRCOsuit), he filed for a default judgnment
based on the defendants' failure to plead or to defend; and that
several days later Lomas filed for bankruptcy protection. Daniel
al so al |l eged here that Jess Hay, the C.E. O of Lomas and one of the
named defendants, issued a fraudulent statenment on January 31,
1992, announcing that Lonmas had energed from bankruptcy when, in
fact, Lomas remmined in bankruptcy; and that S& wused this
information in its published report on Lomas' financial condition.
According to Daniel's allegations, Jon Newton, a Lonas director,
bought 5,000 shares of Lonmas stock for 31 cents per share; and
based on the published information, allegedly fraudulent and
designed to mani pul ate the price of Lomas stock, it junped to 17-
3/ 8 per share.

Daniel further alleged that when this fraud becanme public
know edge, the Lomas stock value would plumret, the corporation
woul d have to |iquidate, and Daniel would be unable to collect on
his default judgnment. |In a subsequent filing, Daniel alleged that
a stock anal yst published a recommendation to sell Lomas stock; and
that the stock dropped to 7-1/2 and 7-3/4 per share and conti nued

its downward spiral as of Decenber 1993.



Dani el alleged additionally that he relied on the energed-
frombankruptcy information, and attenpted to collect on the
default judgnent in his first RICO suit; but that he discovered
that Lomas was still in bankruptcy.

The district court presiding over the first RICOsuit ordered
Daniel to keep the court informed of Lomas' bankruptcy status by
filing a report every three nonths. Daniel stated that he has
experienced difficulty in conplying with this order. Dani el
contended that all of the foregoing facts and surroundi ng acts by
t he naned defendants constituted RICO acts and common | aw fraud.
He sought nore than $55 million in damages.

The Lonmas defendants and S&P filed various notions to di sm sSs
based on Daniel's three purportedly flawed attenpts to serve the
def endants properly, but the district court eventually concl uded
that service was adequate. From time to tinme during the
continuation of the litigation over service, Daniel filed notions
for default judgnent against the defendants. In many of his
responses to the defendants' notions to dismss, Daniel alleged
that the attorneys for the defendants were filing fraudul ent
statenents in district court and that these filings constituted
addi ti onal RI CO acts.

The Lomas defendants filed an answer, as did Jess Hay after he
was properly served. S&P filed an anended notion to dism ss. The
several answers and the anended notion included the defense that
Daniel had failed to state a claim

In its order settling the service issue, the district court



took judicial notice of the prior RICO suit, Daniel v. Lonas

Real ty, which had been stayed by the bankruptcy proceedi ngs. That
suit had been transferred to the district court's docket. The
court noted that Daniel had filed six notions for default judgnent
inthat suit, and that no relief had been granted.

The district court reviewed Daniel's conplaint and, in |ight
of its judicial notice of the prior suit, concluded that Daniel's
RICO clains failed as a matter of | aw because his alleged injuries
were insufficient as Rl CO damages and were specul ative in nature.
The court viewed Daniel's conplaint as alleging two injuries:
1) the likelihood that he woul d be unable to coll ect damages in his
first RICO suit, and 2) the court order that required him
periodically to apprise the court of Lomas' bankruptcy status. The
court al so observed that Daniel's RICOclains failed for |ack of a
causal nexus between the defendants' alleged conduct and Daniel's
all eged injuries.

As the district court | ooked beyond the parties' pleadings by
taking judicial notice of the prior Jlawsuit, it determ ned
(correctly) that its consideration of the present suit should be
made in the posture of summary judgnent. The court therefore gave
the parties ten days to file appropriate briefs and evidence to
support their respective positions on sunmary judgnent.

Dani el responded by filing two affidavits. In the first he
took issue with the wording of the court's order, stated
conclusionally that he was damaged by the defendants' fraudul ent

m srepresentati ons purposefully made to mani pul ate t he Lomas st ock,



insisted that the court was wusing a double standard to the
detrinent of pro se litigants, asserted that default judgnent was
mandatory in the prior suit, and contended that he was damaged by
the wongful foreclosure of his farm He al so averred that the
bankruptcy court had acknow edged that Daniel was a secured-
interest creditor of Lomas as a result of Lomas' wongful
forecl osure of Daniel's property, and that this right as a creditor
had been damaged by the stock mani pul ati on. The exhibits attached
to Daniel's first affidavit did not illumnate any issue of nerit
noted in the district court's order.

In his second affidavit, Daniel contended that S&' s summary
j udgnent notion was neritless. He based this contention on his
all egation that S& was in procedural default for failing properly
to serve its earlier notion to dism ss.

In response to the district court's order, S&P filed a notion
for summary judgnent, contending that Daniel's clainms against it
must fall because he had failed to allege the requisite injury and
causation under civil RICO The Lomas defendants filed their
nmotion after obtaining | eave of court to file for sunmary judgnent
beyond the tine specified in the district court's order. They
attached summary j udgnent evi dence to their notion, includingthree
affidavits, copies of pleadings fromthe earlier lawsuits between
the parties or related parties, and copies of various orders from
t he bankruptcy proceedi ngs.

Noting that Daniel had failed to produce any evidence to

establish a genuinely disputed i ssue of material fact, the district



court held on the basis of the evidence and the record that
Daniel's RICOclains failed as a matter of |aw due to insufficient
all egations of causation and injury. The court concluded its
rulings by dismssing Daniel's RICO clains and declining to
exerci se supplenental jurisdiction over the state-|aw cl ai ns.

Before tinely filing his notice of appeal, Daniel submtted a
filing consisting of a nunber of other papers. Although Daniel's
purpose in making this filing is unclear, he appears to have been
attenpting to establish a "commercial lien" or a "mlitary lien
right" against Lomas and the Lomas defendants. This filing does
not appear to be a notion pursuant to Fed. R Cv. P. 59 or 60; and
the district court failed to comment on the filing, thus inpliedly
deciding not to treat it as such a notion. Concluding that this
filing has no effect on appellate review, we need not and t herefore
do not consider it further.

I
ANALYSI S

A Mbtion to Strike Briefs

Dani el requests that we strike the briefs of appellees for the
all eged m sstatenents of facts nmade by counsel, characterized by
Daniel in his reply brief as "fraud" and "barratry." This is
simlar to what Daniel didin the district court when he responded
to the defendants' notions to dismss by pointing out alleged
factual inaccuracies in the notions and characterizing themas acts
of fraud and barratry. W find this notion frivol ous and therefore

deny it.



B. Def aul t Judgnent

Dani el posits that the district court erroneously solicited
nmotions for summary judgnent at a tine when the defendants were in
default and Daniel had filed notice of default against them See
Fed. R CGv. P. 55. | ndeed, Daniel insists that the defendants
have been in procedural default since the beginning of the suit;
and that S&P too was in procedural default for failure to serve
properly its earlier notion to dismss, and t hereby | acked st andi ng
to file a summary judgnent notion. |In response, S& and the Lonas
defendants contend that Daniel msperceives the rule covering
procedural default and ignores the filings nmade by t he defendants.

"Rule 55(a) permts a default against a party when it " has

failed to plead or otherwi se defend' itself." Sun Bank of Ccala v.

Pelican Honestead & Savings Ass'n, 874 F.2d 274, 276 (5th CGr.

1989) (quoting Rule 55(a)). The Lonas defendants and S&P fil ed
motions to dismss based on inproper service, and the Lomas
defendants filed answers.

I f a default judgnent is sought against a party who has nade
an appearance, the district court, but not the clerk, may enter
such a judgnent. Sun Bank of GOGcala, 874 F.2d at 276; Rule
55(b)(2).

The Federal Rules of Civil Procedure are
desi gned for the just, speedy, and i nexpensive
di sposition of cases on their nerits, not for
the termnation of litigation by procedura
maneuver . Default judgnents are a drastic
remedy, not favored by the Federal Rules and
resorted to by courts only in extrene
si tuati ons.

ld. (footnotes omtted). A district court's discretion in

8



determning the matter receives deference on review Janes v.
Frame, 6 F.3d 307, 310 (5th Cir. 1993). In light of the
defendants' filings in the district court, the difficulty Dani el
experienced in attenpting to achi eve service of process, and the
propriety of summary judgnent as di scussed bel ow, we concl ude t hat
the district court did not abuse its discretion either in refusing
to enploy a renedy as drastic as default or ininviting notions for
summary judgnent.

C. Sunmmary Judgnent

Daniel challenges the district court's grant of the
def endants' notions for summary judgnent. "Summary judgnent is
proper if the novant denonstrates that there is an absence of

genui ne issues of material fact." Johnston v. Gty of Houston,

Tex., 14 F.3d 1056, 1060 (5th Cr. 1994), Fed. R Civ. P. 56(c).
Review i s de novo. MKee v. Brimer, 39 F.3d 94, 96 (5th Cr.

1994) .

Pl ai nly, Rule 56 neans what it says:

"judgnment . . . shall be rendered forthwith if

the pleadings, deposi tions, answers to
interrogatories, and admssions on file,

together with the affidavits, if any, show
that there is no genuine issue as to any
material fact and that the noving party is
entitled to a judgnent as a matter of |aw. "

Little v. Liquid Air Corp., 37 F.3d 1069, 1075 (5th Gr. 1994)

(en banc) (citation omtted).
The initial summary judgnment burden resides with the noving

party to " denonstrate the absence of a genuine issue of nmateri al

fact,' but [the novant] need not negate the elenents of the
nonnmovant's case."” 1d. (quoting Celotex Corp. v. Catrett, 477 U. S.

9



317, 323 (1986)). |If this burden is net by the novant, then the
burden shifts to the nonnovant to "go beyond the pleadings and
desi gnate specific facts show ng that there is a genuine i ssue for
trial." 1d.

The primary focus of Daniel's conplaint is on his RICOcl ains.
Section 1964(c) provides for a private person "injured in his
busi ness or property by reason of a violation of section 1962" to

sue for treble damages. 18 U S.C. § 1964(c); see Sedima, S.P.R L.

V. Inrex Co., Inc., 473 U S. 479, 495 (1985). "[T]he plaintiff
only has standing if, and can only recover to the extent that, he
has been injured in his business or property by the conduct

constituting the violation." Sedima, S.P.R L., 473 U S. at 496

Moreover, 8 1964(c) requires the RI CO conduct to be the "but for"

and proxi mate cause of the injury. Holnes v. Securities |lnvestor

Protection Corp., 112 S C. 1311, 1316-18 (1992); Whalen V.

Carter, 954 F.2d 1087, 1090-91 (5th Gr. 1992). The district court
concluded that Daniel "failed to describe damages sufficient to
state a RICO claimor actual or proxi mate causati on of damages by
defendants' alleged RICO predicate acts.” Wt hout expressly
stating it, that court unquestionably concluded that Daniel |acked

standi ng under civil RICO  See Walen, 954 F.2d at 1090-91.

Daniel argued in the district courtSQand now argues to
ussQt hat, starting with publication of the allegedly fraudul ent
statenents concerning Lomas' energence from bankruptcy, the
purported stock manipulation caused the price of the stock to

skyr ocket . Then, according to Daniel, the stock analyst's

10



subsequent published recomendation to sell caused the price to
pl ummet, and the value of the stock continued to decline. Daniel
inpliedly contends that the "sell" recommendati on was prem sed on
the discovery that the Lomas-out-of-bankruptcy infornmation was
f raudul ent .

As for injury, Daniel contends that he has been damaged by
thi s stock mani pul ati on because that makes unli kely the possibility
that he will be able to collect on his default judgnent fromthe
earlier RICO |awsuit. He also contends that he has a security
interest as a creditor of Lomas; and that he is under court order
in the first RICO suit, stayed by the bankruptcy proceedings, to
keep the court abreast of Lomas' bankruptcy status.
Notw t hst andi ng Daniel's allegations to the contrary, the sunmary
judgnent evidence reflects that he has not obtained a default
judgnent in his first RICO suit, and that the bankruptcy court has
di sal | owed and expunged his clains agai nst Lonas. The district
court took judicial notice of its own records, which reflect that
no relief has been granted in the first RICO suit. Mowr ey' s
affidavit related the status of the first RICO suit, and Barbara
Nye's affidavit attests that, on Lomas' notion, the bankruptcy
court disallowed Daniel's claimand has not ruled on his notion for
reconsi derati on. Daniel's attenpt to challenge the summary
judgnent evidence as to the bankruptcy court's order of
di sal l owance by providing new allegations of the bankruptcy
proceedi ngs appears for the first time in the reply brief that he

has filed with this court. As such, it is not properly before us
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and we shall not consider it. See United States v. Prince, 868

F.2d 1379, 1386 (5th Cir.), cert. denied, 493 U S. 932 (1989).

Daniel's two al |l eged i njuriessgQhis having to keep the district
court infornmed of Lomas' bankruptcy status, and his possible
inability to collect on a filed notion for default judgnentsQare
insufficient and too specul ative to neet the statutory requirenent
of an injury to a person's "business or property." See 18 U S.C.
8§ 1964(c). Moreover, even if we assune arguendo that the injuries
were sufficient, the defendants' conduct alleged to be RICO
vi ol ati onssQmani pul ati on of the stock pricesQdoes not create the

requi site causation for the alleged injuries. See Hol nes,

112 S. C. at 1318 (explaining proxi mate cause).

As the evidence shows that Dani el has not net the requirenents
of injury and causation necessary to bring a civil R CO suit, the
district court did not err in granting sunmary judgnent for the
defendants. Daniel's notion to strike is DENIED, and the summary

judgnment dism ssing his clains is AFFI RVED
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