UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 94- 40742

Summary Cal endar

CONSTRUCTI ON AGGREGATES | NC. ,
Pl ai ntiff-Appellee,

VERSUS

SENI OR COMWMCDI TY COVPANY,
S.A'M and RI NY DOYLE,

Def endant s,

SENI OR COMMCDI TY COVPANY,
S.AM,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Eastern District of Texas

(B-94- CV/- 86)
(February 14, 1995)
Bef ore THORNBERRY, HI G3 NBOTHAM and BARKSDALE, Circuit Judges.

Thornberry, Circuit Judge:”

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particular cases on
the basis of well-settled principles of Iaw inposes needless
expense on the public and burdens on the legal profession.™



Appel lant  Senior Commodity Conpany, S.A M (hereinafter
SENIOR) requests review of the district court's denial of its
nmotion to conpel arbitration. Because we find that the district
court's denial of the notion was correct, we affirm

Facts and Prior Proceedi ngs

Construction Aggregates, Inc. (CONAGG and SENIOR entered into
ei ght sales contracts at different tines. On August 30, 1991, the
first contract was signed and was | abel ed SENI OR contract no. 9145
(the August contract). The August contract contained an
arbitration clause. It was signed by both parties. On Cctober 23,
1991, SENIOR subm tted t o CONAGG anot her agreenent, assi gned SEN OR
contract no. 9156 (the QOctober contract). The Cct ober contract
contained the sane arbitration clause as the August contract, but
called for a change in delivery of the goods. CONAGG did not
i medi ately sign and return the Cctober contract and as a result,
the time for delivery of the goods under both contracts expired.
Thereafter, a di spute arose between SENI OR and CONAGG as t o whet her
the October contract was a valid contract. After negotiation, the
controversy was settled, and a new contract was signed by both
parties and was |abeled CONAGG contract no. 920410 (the new
contract). The newcontract did not contain an arbitration cl ause.
About a year later, CONAGG filed a suit in Texas state court
agai nst SENI OR, al | egi ng breach-of-contract and fraud i n connecti on

with the new contract. The action was renoved to federal district

Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



court on the basis of diversity. Soon thereafter, SENNIOR filed a
nmotion to conpel arbitration. The district court denied the notion
because there was no express arbitration clause in the new contract
nor evidence that the parties intended that arbitration be a part
of the new contract. SENIOR tinely appeals to this Court for
relief. W affirm
Di scussi on

An order denying a notion to conpel arbitrationis imediately
appeal able. 9 U S.C. § 16(a)(1). W review de novo the district
court's decision not to conpel arbitration. Tays v. Covenant Life
| nsurance Conpany, 964 F.2d 501 (5th Gr. 1992). Wile the Federal
Arbitration Act does establish a strong federal policy favoring
arbitration, unless the parties to the dispute have contractual ly
bound thenselves to arbitrate their disputes, the Act does not
require arbitration. In re Talbott Big Foot, Inc., 887 F.2d 611,
614 (5th Gr. 1989).1

SENIOR urges this Court to order arbitration and argues that
it mtters not that the new contract fails to contain an
arbitration cl ause because all of the other contracts entered into
by the parties do contain arbitration clauses. Thus, the parties
"course of dealings" establishes that an arbitration clause was

intended in the newcontract. SEN OR does not present any evi dence

1 Al though federal |aw governs the interpretation and validity
of arbitration clauses, federal |aw on the existence vel non of an
arbitration clause consi sts of general principles of state contract
law. Neal v. Hardee's Food Systens, Inc., 918 F.2d 34, 37 & n.5
(5th Gr. 1990).



of any other oral agreenents between the parties regarding
arbitration relevant to the new contract.

We are unpersuaded that the parties' "course of dealings"
illustrates that both parties intended that arbitration be a term
of the new contract. "A course of dealing is a sequence of
previ ous conduct between the parties to a particular transaction
which is fairly to be regarded as establishing a common basis of
understanding for interpreting their expressions and other
conduct." Tex. Bus. & Com Code Ann. § 1.205(a) (West 1994).°2
Clearly, "course of dealing" is restricted to conduct between the
parties previous to the agreenent. SENIOR' S course of dealing
argunent is unpersuasive because no course of dealing is clearly
established when the parties never perforned the first two
contracts. The new contract obviously stands on its own as an
agreenent reached after negoti ati ons concerni ng the nonperformance
of the first two contracts. The new contract does not contain an
arbitration clause, and there is no evidence that the parties nade
an agreenent concerning arbitration with regard to the new
contract. There is sinply no conduct by the parties that would

indicate that they intended their silence to create an obligation

to arbitrate. In the absence of the parties' intent to arbitrate,
a federal court wll not order arbitration. Talbott Big Foot, 887
F.2d at 614. Furthernore, SENIOR S argunent that the six

2 Because the new contract is a contract for the sale of
goods, the U C.C. applies. Tex. Bus. Com Code. Ann. 88 2.102,
2.105(a), 2.106(a) (West 1994); Wstech Engineering, Inc. v.
Cl earwat er Constructors, Inc., 835 S.W2d 190, 197 (Tex. C. App.
1992) .



subsequent contracts containing arbitration clauses illustrates
"course of dealing" is unpersuasive because those contracts were
executed subsequent to the contract at issue in this case. See
Smith v. Renz, 840 S.W2d 702, 705 (Tex. C. App. 1992).

Finally, SENIORurges us to engraft an arbitration clause into
the new contract because the contracts that it replaced contai ned
such a clause. Wile this Court has addressed a situation in which
an arbitration clause in one contract was engrafted onto another,
the contracts at issue in the instant case are not interrelated
such that the initial contract contained the "keystone" of the
relationship. Neal, 918 F.2d at 37-38. Neal involved one set of
contracts that were executed at the sane tine by the sane parties
for the sane purpose, which were to create a franchi see-franchi sor
relationship. Id. The main contract in question contained the
"keystone" of the relationship and included a broad arbitration
clause covering "any and all disputes.” 1d. at 38. There were
al so subsidiary contracts covering aspects of the rel ationship, but
these contracts did not contain arbitration clauses. Id. at 37.
This Court held that a dispute as to the subsidiary contract cane
within the arbitration cl ause of the keystone agreenent. 1d. at 38.

The new contract in the instant case, however, is obviously
not one of a series of contracts nor are the contracts rel ated such
that one is the keystone agreenent covering all of the rights and
obligations of the parties. The contracts between the parties in
this case are separate contracts for the delivery of goods, the

terns of which are different in each contract. In other words,



there is no rel ationship between the contracts; theonly simlarity
between the contracts are the parties and the general type of
comodity to be bought and sold. W therefore agree with the
district court that arbitration was not nmutually intended by the
parties, and the notion to conpel was correctly deni ed.

Concl usi on

Based on the foregoing, we AFFIRM the district court.



