IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-40842
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
M CHAEL JAMES GAl DUSEK
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court

for the Eastern District of Texas
USDC No. 94-CV-54

March 21, 1995
Bef ore GARWOOD, BARKSDALE, and STEWART, Circuit Judges.
PER CURI AM *

Rel i ef under § 2255 is reserved for transgressions of
constitutional rights and for a narrow range of injuries that

coul d not have been raised on direct appeal and would, if

condoned, result in a conplete mscarriage of justice. United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).
"A district court's technical application of the Quidelines
does not give rise to a constitutional issue.” 1d. Gaidusek's

chal l enge to his sentence based on the anended provision could

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.
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not have been raised on direct appeal because he was sentenced in
April 1993 and the anmended gui deline becane effective in Novenber
1993. See U S.S.G 8§ 2D1.1 (Nov. 1993). The district court's
failure to apply a guideline that was not effective at the tine
of sentencing does not give rise to a mscarriage of justice.

See United States v. Mms, 43 F.3d 217, 219 (5th Cr

1995) (citing United States v. Towe, 26 F.3d 614, 616-17 (5th Gr.

1994) (construi ng anendnent 484 to 8§ 2D1.1)). Therefore,
Gai dusek's claimthat his sentence was cal culated incorrectly is
not cogni zabl e under § 2255. See Vaughn, 955 F.2d at 368.

In the interest of judicial econony, this court will assune
that the district court treated Gai dusek's pro se 8 2255 notion
as a 8§ 3582(c)(2) nmotion. See Mmms, 43 F.3d at 219. The
district court's decision to reduce sentence under 8§ 3582(c)(2)

is discretionary. United States v. Shaw, 30 F.3d 26, 28-29 (5th

Cir. 1994).

The statutory nmandatory m ni nrum sentence for Gai dusek's
conviction for violation of 8 841 is 120 nonths. 21 U S.C. § 841
(b)(D(B)(v). Under Anendnent 488, Gai dusek's sentence coul d be
assessed below 120 nonths. See § 2D1.1 (Nov. 1993). The
mandatory m ni num sentence for violation of 8 841 overrides any

retroactive application of the new guidelines. United States v.

Par due, 36 F.3d 429, 431 (5th Cr. 1994). The district court did
not abuse its discretion in |light of Pardue.

AFFI RVED.



