UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 94-41167
Summary Cal endar

Bl LLY WAYNE HORTON,

Pl ai ntiff-Appellant,
VERSUS

JANI E COCKRELL, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
92- CV- 465

Novenber 13, 1995
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.

PER CURI AM !

Horton challenges the dismssal of his 42 US C § 1983
conplaint following a Fl owers? hearing conducted by the magistrate
pursuant to 28 U S . C. 8 636(b)(1)(B) and the adoption of the

magi strate's recomendation. W find no error and affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.

2 Flowers v. Phelps, 956 F.2d 488 (5th Cir.), nodified on
ot her grounds, 964 F.2d 400 (5th Gr. 1992).




| .

Billy Wayne Horton, a Texas Departnent of Crimnal Justice
(TDCQJ) prisoner, filed a 42 U.S.C. § 1983 conpl aint alleging that
he was subject to constant threats of violence while housed at the
Beto | Unit. He alleged that white inmtes were subject to
extortion by black and hispanic inmates. Horton further alleged
that the threats were reported to defendant Warden Cockrell and
that she refused to take any action to end the threats.

The magi strate judge schedul ed a Spears® hearing. Follow ng
the hearing, Horton filed a notion for |l eave to file a suppl enent al
conplaint, alleging that he had been repeatedly assaulted since
filing his conplaint. The magi strate judge denied this notion
The nmagistrate judge recommended that Horton's conplaint be
di sm ssed as frivolous and that Horton's notion to proceed in form
pauperis (IFP) be denied. The district court adopted the
recomendati on and di sm ssed the conplaint. Horton appeal ed the
dismssal, and this court, in an unpublished opinion, vacated the
district court's order in part and remanded the case for further
pr oceedi ngs.

Fol | ow ng remand, the magi strate judge granted Horton's notion
to file a supplenental conplaint and directed the defendants to
respond. 1In his supplenental conplaint, Horton all eged t hat he had
notified defendants Ainp and Ramrez that he had been threatened
wth the use of force by inmate Alcorn unless he paid extortion

money. Horton contended that he was assaulted a few days | ater by

3Spears v. McCotter, 766 F.2d 179 (5th Cr. 1985).
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Al corn and sone ot her black inmates because he refused to pay the
extortion noney. Horton also alleged that he was threatened and
assaulted by a black inmate after being noved to the Bill O enents
Unit of TDCJ.

The magistrate judge recomended that the clains regarding
incidents at the Cenents Unit be severed and transferred to the
Northern District of Texas, where the incidents had occurred. The
district court adopted the nagistrate judge's recommendati on and
transferred the clains concerning the Clenents Unit.

After the defendants filed an answer, the magistrate judge
schedul ed an "expanded evi denti ary heari ng" pursuant to Fl owers and
directed the parties to submt a witness list and a brief summary
of the proposed testinony of each witness. The defendants filed a
Notice of Disclosure, stating that they had provided Horton with
the required informati on under the Cvil Justice Expense and Del ay
Reduction Plan pursuant to the CGvil Justice Reform Act of 1990.

Horton submtted a list of three witnesses. The magistrate
judge ordered the marshal to produce two of the three listed
W tnesses at the hearing. After Horton presented his w tnesses at
the hearing, the defendants noved for a dism ssal of the case
argui ng that Horton had not proved that any of the defendants had
violated his rights.

At the close of the hearing, Horton nade an inquiry about how
further discovery in the case would be conducted. The nmagistrate
judge stated that she would be issuing a reconmendation to the

district court and advised Horton that the hearing had "basically



been [his] trial." Horton stated that he had understood that the
magi strate judge was nerely holding a hearing and expressed
surprise that he would not be having a jury trial. The nagistrate
j udge responded that he had not requested a jury trial when he had
the opportunity. Horton objected on the basis that he had not
consented to the trial before the nagistrate judge. The nagistrate
j udge agreed that he had not consented to having her try the case,
but stated that he had agreed to appear before the district court
and that she would be nmaking a report to the district court.

Fol |l ow ng the hearing, Horton filed a notion for newtrial or,
alternatively, a notion to reopen the case. Horton argued that he
had not been notified that a "trial" was to be held and that he had
not prepared for trial. The magistrate judge granted Horton's
notion to the extent that she allowed him to submt additiona
evi dence which was relevant to the incidents occurring at the Beto
I Unit.

Horton filed a notion to conduct additional discovery. He
sought to obtain a videotape recorded in the prison on the day that
he was assaulted and the disciplinary records of the innmates who
had assaulted him The magi strate judge ordered the defendants to
provide Horton with a copy of the videotape, but denied Horton's
request to obtain the disciplinary histories of the inmates who
attacked him The defendants advised the magistrate judge that
they had provided the tape to Horton.

Horton filed a notion to conpel discovery, alleging that he

had not received the tape. He subsequently filed a second notion



to conpel discovery, arguing that the defendants had not shown him
the entire tape. The defendant responded that Horton viewed the
only tape that exists regarding the alleged assault incident. The
magi strate judge denied Horton's notion to conpel and his second
noti on to conpel

Horton then filed a notion to recuse the magi strate judge from
further proceedings in the case, arguing that she summarily denied
his notions wi thout investigation and did not provide sufficient
reasons for denying the notions. Horton also filed a notion for
sanctions agai nst the defendants based on their failure to conply
with discovery orders. He contended that the defendants erased
portions of the requested videotape in violation of prison
regul ati ons.

Horton also filed a jury denmand. He argued that he is
entitled to a jury trial because he had not been notified that the
hearing would be his trial. Horton also filed a notion to change
di scovery tracks so that he coul d conduct further discovery in the
case. The magistrate judge denied Horton's notions for recusal,
sanctions, to change discovery tracks, and his request for a jury
trial.

The nmagi strate judge recommended that the case be di sm ssed
wth prejudice. The nmagistrate judge determned that the
defendants did not have know edge that Horton was exposed to an
excessive risk of harmto his health and safety. Horton fil ed

objections to the recommendation. The district court adopted the



magi strate judge's recomendati on and di sm ssed the conplaint with
prej udi ce.

1.

A

Horton argues first that the nagistrate judge did not have
jurisdiction to conduct a trial because he did not consent to her
doing so pursuant to 28 U S.C. § 636(c)(1). Consent under 8§
636(c)(1) is required only when the magistrate judge is to both
conduct the proceedings and enter the judgnent.

Title 28 U.S.C. 8 636(b)(1)(B) provides that "a judge may al so
designate a magi strate to conduct hearings, including evidentiary
hearings, and to submt to a judge of the court proposed findings
of fact and recommendations for the disposition . . . of prisoner
petitions challenging conditions of confinenent.” In Flowers, 956
F.2d at 490, a hearing was conducted pursuant to 8 636(b)(1). The
procedure followed in Flowers is acceptable unless the plaintiff

has properly demanded a jury trial.* See Archie v. Christian, 808

F.2d 1132, 1135 (5th Cr. 1987). Because, as discussed bel ow,
Horton did not nake a tinely demand for a jury trial, the
magi strate judge had the authority to conduct the evidentiary
hearing and to submt proposed findi ngs of fact and a di sposi ti onal

recommendation to the district court. Hort on, however, has not

“Horton argues that he was entitled to a trial by jury
al though he failed to nake a jury demand in a tinely manner as
required by Fed. R CGv. P. 38(b). Horton argues that the del ay
was excusabl e because he was not aware that the evidentiary
hearing would be the "trial" of the case.
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argued that the denial of his jury demand is grounds for reversal
t hus we need not give this argunent further consideration.
B

Horton argues that the nmagistrate judge should have granted
hima newtrial rather than just allow ng himto present additi onal
docunentary evidence. He argues that he was entitled to the new
trial because he was not aware that the evidentiary hearing would
be his "trial."

The denial of a notion for newtrial will be reversed only if

there is a clear show ng of an abuse of discretion. Dawsey v. Qin

Corp., 782 F.2d 1254, 1261 (5th Cr. 1986). Wi th respect to
Horton's argunent that the magistrate judge failed to notify him
that the hearing would be the "trial" of the case, the scheduling
order correctly described the proceedi ng as an expanded evi denti ary
hearing pursuant to Flowers. The order directed the parties to
provide a witness and exhibit list to the court and did not advise
the parties that they were required to nmake only a prim facie
case. Any omssion to nore adequately warn Horton that this
hearing would be his only opportunity to present evidence was
harm ess since the magistrate judge permtted Horton to submt
addi tional evidence after the hearing was conpl eted.

In his notion for newtrial, Horton conpl ai ned that he was not
given the opportunity to present evidence of general grievances
that he had fil ed about the constant threat of violence at the Beto

| Unit, evidence of incidents that occurred at the denents Unit,



and a vi deotape recorded at the prison on the date that Horton was
attacked by several black inmates.

The magi strate judge allowed Horton to submt the grievances
into evidence after the hearing. The magistrate judge al so ordered
the defendants to provide Horton with the requested videotape
Def ense counsel responded in a letter that he had reviewed t he tape
and determned that it did not showthe altercation between Horton
and the other inmates although it showed the innmates being
processed after the incident was over. Horton filed a notion to
conpel the production of the entire tape. Def ense counsel
responded that the TDCJ officials advised that the videotape
produced was the only tape existing regarding the incident invol ved
inthe suit. Thus, Horton could not have obtai ned further evidence
fromthe tape even if he had received a new trial.

Horton also argued in his notion that he wi shed to present
evidence of incidents occurring at the Cenents Unit to show that
proper procedures were not followed by prison officials. The
magi strate judge specifically precluded Horton from introducing
evi dence of the incidents occurring at the Clenent Unit. Thus, she
would not have admtted such evidence at a second hearing.
Further, this ruling was not an abuse of discretion because the
manner in which incidents were addressed by officials at the
Clenments Unit was not relevant to the procedures followed at the
Beto | Unit.

Horton al so argued in his notion that he woul d seek di scovery

of inmate Alcorn's prior disciplinary history because he believed



that prison officials knew that Alcorn had assaulted and/or
extorted other inmates. He argues that such evidence woul d have
shown that Alcorn should have been segregated from the other
i nmat es. If Horton was correct with respect to the content of
Al corn's disciplinary history, such evidence may have led to the
di scovery of relevant evidence of Alcorn's proclivity to assault
inmates, but it would not have established that the prison
officials had know edge that Alcorn was a particular threat to
Horton. Thus, even if Horton was not afforded the opportunity to
di scover this evidence, it was not an abuse of discretion to refuse
to grant a new trial on that basis.

Horton also argued in his notion for new trial that he had
intended to file a notion for class certification because it would
t hen have been easier to obtain evidence that every white inmate i s
assaul ted. He al so contended that he woul d have filed a notion for
t he appoi nt nent of counsel to represent the cl ass. Because Horton
failed to prove his substantive "failure to protect” allegations,
the i ssue whether the action was suitable for class certification
is noot as is his notion for appointnent of counsel to represent
t he cl ass.

C.

Horton argues next that the magistrate judge abused her
discretion in severing and transferring his clains that concerned
incidents occurring in the Cenents Unit. Horton argues that his
clains concerning the Clenents Unit were better docunented than the

Beto | clains and would show a pattern of violence and deliberate



indifference to security occurring throughout the prison system

A district court may sua sponte transfer a case to any ot her

district where the suit m ght have been brought for the convenience
of the parties and in the interests of justice. 28 U S.C 8

1404(a); MIlls v. Beech Aircraft Corp., 886 F.2d 758, 761 (5th Cr.

1989). "Decisions to effect 1404 transfers are commtted to the
sound discretion of the transferring judge, and review of a
transfer islimted to abuse of that discretion." Mlls, 886 F.2d
at 761 (internal quotations and citation omtted).

The Bill Cenents Unit isin Amarillo, Texas, which is | ocated
wthin the jurisdiction of the district court in the Northern
District of Texas. See 28 U.S.C. § 124(a)(5). Horton alleged that
the prison officials inthe denents Units did not protect himfrom
an assault by a black inmate al though he had reported threats nade
against himby the inmate. The district court did not abuse its
discretion in transferring these clains to the Northern District
because the incidents occurred there and the defendant prison
personnel were al so presumably located in that district.

D.

Horton argues that his notion to recuse the magi strate judge
should have been granted because the nmagistrate judge is
predi sposed to rul e agai nst prisoners. Horton has not alleged the
exi stence of any bias resulting from an extrajudicial source.
Horton's bias argunent is based on allegations of consistent
rulings of the magistrate judge against him in the instant

pr oceedi ng. Adverse rulings in a case, wthout nore, are not
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sufficient to support a recusal notion. United States v. MW

Corp., 954 F.2d 1040, 1045 (5th Cir. 1992). Further, the
magi strate judge granted Horton's notion to reopen the case and
sone of his subsequent discovery requests. Thus, the nmagistrate
judge did not abuse her discretion in denying the notion for
recusal .
E

Horton argues that the defendants shoul d have been directed to
explain the loss of portions of the videotape in response to his
second notion to conpel. He also requests this court to enter an
order to show cause why sanctions shoul d not be i nposed agai nst the
def endant s.

Di scovery matters are entrusted to the "sound discretion" of
the district court and are reviewed for an abuse of such

discretion. King v. Dogan, 31 F.3d 344, 346 (1994); Coughlin v.

Lee, 946 F.2d 1152, 1158 (5th Gr. 1991). In response to Horton's
second notion to conpel production of the entire videotape, defense
counsel questioned TDC) officials about the videotape and they
responded that the only relevant tape in existence had been
provided to Horton. The magistrate judge did not abuse her
discretion in accepting this explanation and denying Horton's
second notion to conpel. Horton has not denonstrated a basis for
this court to inpose sanctions agai nst the defendants.

Horton makes a nunber of additional argunents regarding

alleged errors of the magistrate judge in her evidentiary and
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di scovery rulings. Qur review of the record reveals no abuse of
di scretion in these rulings.

AFFI RVED
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