IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41262
Conf er ence Cal endar

WESLEY L. PI TTMAN, a/k/a
Kaazi m Abdul Umar,

Pl ai ntiff-Appellant,
vVer sus
JAMES SHAW Seni or Warden, ET AL.,

Def endant s,

ROBERTO GARCIA, CO 111, and
ANN CONRAD, O ficer,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Eastern District of Texas
USDC No. 6:92-CV-375
(Cct ober 19, 1995)

Before PCOLI TZ, Chief Judge, and REAVLEY and SMTH, C rcuit Judges.
PER CURI AM *

Wesley L. Pittman, a/k/a Kaazi m Abul Umar, challenges the
jury's finding that Defendants Conrad and Garcia are not |iable

to himfor damages pursuant to 42 U S.C. § 1983. Pittman al so

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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chal l enges the district court's denial of his notion in |limne
pertaining to evidence of his prior convictions.

An appel |l ant, even one pro se, who wi shes to chall enge
findings or conclusions that are based on testinony at a hearing
has the responsibility to order a transcript. Fed. R App. P
10(b); Powell v. Estelle, 959 F.2d 22, 26 (5th Gr.), cert.

denied, 113 S. . 668 (1992). "The failure of an appellant to

provide a transcript is a proper ground for dismssal of the

appeal ." Richardson v. Henry, 902 F.2d 414, 416 (5th Gr.),
cert. denied, 498 U. S. 901 (1990) (citation omtted). The

validity of the jury's verdict and whether the court erred when
it denied Pittman's notion in |imne depend on a trial transcript
for their resolution. Pittman has failed to provide a
transcript. These issues are DI SM SSED

Pittman al so argues that his clains of cruel and unusual
puni shment and retaliation should not have been di sm ssed as
frivolous pursuant to 28 U.S. C. § 1915(d). Pittman has not shown
that prison officials were deliberately indifferent to prison

living conditions. See Wlson v. Seiter, 501 U S 294, 303

(1991). Pittman in essence alleges negligence, which is
insufficient to give rise to a cause of action under

8§ 1983. See Vvarnado v. Lynaugh, 920 F.2d 320, 321 (5th G

1991). Thus, his claimof cruel and unusual punishnent |acks a
basis in law or fact.

Pittman's allegation of retaliation is |ikew se without a
basis in law or fact. "[I]f the conduct clainmed to constitute

retaliation would not, by itself, raise the inference that such



No. 94-41262
- 3-

conduct was retaliatory, the assertion of the claimitself

W t hout supporting facts is insufficient.” Wittington v.

Lynaugh, 842 F.2d 818, 819 (5th Cr.), cert. denied, 488 U S 840

(1988). A tenporal proximty between conplaints about |iving
conditions and Pittman's nove to Super Segregation, w thout nore,
does not support an inference that the defendants' conduct was
retaliatory. Therefore, the district court did not abuse its

di scretion when it dismssed his clainms of cruel and unusual

puni shnment and retaliation under 8 1915(d). As the appeal is
frivolous, it is DISMSSED. 5th Gr. R 42.2.

Al though this is Pittman's fourth frivol ous appeal in just
over two years, we do not now sanction him W caution Pittman
however, that any additional frivolous appeals filed by himor on
his behalf will invite the inposition of sanctions. To avoid
sanctions, Pittman is further cautioned to review any pendi ng
appeal s to ensure that they do not raise argunents that are
frivol ous because they have been previously decided by this

court.



