IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-41336
(Summary Cal endar)

JOHN WESLEY WRI GHT,

Peti ti oner- Appel | ant,

ver sus

VWAYNE SCOIT, Director,
TDCJ-I nstitutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Texas
(6:93-CV-710)

(May 23, 1995)

Bef ore DUHE, W ENER, and STEWART, Circuit Judges.
PER CURI AM *

Petitioner-Appellant John Wsley Wight, a state prisoner,
appeals from the district court's denial of habeas relief under

28 U . S. C. § 2254. He clains deprivation of his Sixth Amendnent

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



right to effective assi stance of counsel, specifically that counsel
was ineffective in failing to |locate and obtain testinony of alibi
W t nesses. For the reasons set forth below, we affirmthe ruling
of the district court.
I
FACTS AND PROCEEDI NGS

A state jury in Texas convicted Wight of theft of property
valued at nore than $20,000 and sentenced him to a term of
i mprisonnment of 60 years and a $10, 000 fine. According to findings
of the state court, Wight, along with Joseph Carl Carroll, went to
t he Cangel ose Ranch in Smth County, Texas, and stole 44 head of
bl ack Angus cattle, which they then sold at the stockyards in
Ckl ahoma City. Wight was represented by retained counsel --Robert
A. Stewart prior to trial, and Stewart and Robert Lively at trial.

Wight was unsuccessful in a notion for a new trial and a
notion to reconsider the notion for a new trial. Attached to the
notion to reconsider were affidavits fromtwo i ndivi duals who woul d
testify that Wight could not have been in Cklahoma City selling
the cattle at the tinme in question. Wight appeal ed, and the state
appel late court affirnmed the judgnent of the trial court.

After exhausting state renedies, Wight filed a pro se, in

forma pauperis (I FP), petition for wit of habeas corpus in federal

court. He asserted that he was denied effective assistance of
counsel in violation of the Sixth Amendnent by virtue of counsel's
failure to contact, interview, or subpoena alibi wtnesses Janes

G eat house and Duane Bi shop. The magi strate judge determ ned that



Bi shop's affidavit did not showthat he woul d have been a favorabl e
alibi wtness; and that counsel exhibited sound trial strategy by
not calling Geathouse as a wtness because his affidavit was
readi ly inpeachabl e. The magi strate judge recomended that the
district court deny relief.

After Wight filed objections to the magistrate judge's
report, the district court conducted a de novo revi ew and adopt ed
the report and recomendati ons of the nmagi strate judge, di sm ssing
Wight's application for habeas corpus relief with prejudice. The
district court certified that there was probable cause for an
appeal (CPC) and granted | eave for Wight to proceed | FP on appeal .

|1
ANALYSI S

In asserting that he was deprived of effective assistance of
counsel at trial, Wight contends that Stewart failed to
i nvestigate or contact Bishop and G eathouse prior to trial. At
t he coomencenent of trial, Wight advised Lively that the wi t nesses
were not in the courtroom |earning then that the alibi w tnesses
had not been interviewed or subpoenaed. The state was granted a
conti nuance because two w tnesses from Ckl ahoma needed for the
prosecution were not available to testify at that tine. Wi ght
states that Lively still did not contact Wight's alibi w tnesses,
even though there was still anple tinme to do so by virtue of the
conti nuance. Wight posits that his alibi wtnesses were necessary
to refute testinony of the state's wtnesses that he was in

Ckl ahoma Gty on May 29, 1990. Wight insists that Bishop, a



Deputy Sheriff of Kaufman County, Texas, would have testified that
he spoke with Wight at the Kauf man County Courthouse on May 29th
about purchasing hay that Wight was cutting; and that G eathouse
woul d have testified that on May 29th he was hired by Wight to cut
hay in Van Zant County.

To prevail, Wight nust prove two conponents: (1) that his
counsel made errors that were so serious that they deprived himof

his Sixth Anmendnent guarantee, and (2) that the deficient

performance prejudi ced Wight's defense. Strickland v. Washi ngt on,
466 U.S. 668, 687 (1984). "Judicial scrutiny of counsel's
performance nmust be highly deferential." 1d. at 689. "[C(C]ounsel
is strongly presuned to have rendered adequat e assi stance and nade
al | significant decisions in the exercise of reasonable
pr of essi onal judgnent." Id. at 690. To show prejudice, the
def endant nust denonstrate that counsel's errors are so serious
that they deprive himof a trial the results of which are fair or

reliable. Lockhart v. Fretwell, 113 S. C. 838, 844 (1993).

On federal habeas review, conpl aints of ineffective assi stance
based upon a failure to call wtnesses are not favored, as
al l egations concerning what the w tnesses mght have testified

about are largely speculative. Lockhart v. MCotter. 782 F.2d

1275, 1282 (5th Gr. 1986), cert. denied, 479 U. S. 1030 (1987). To

denonstrate the requisite prejudice, Wight nust nane the w t nesses
and show that the alleged testinony not only would have been
favorabl e, but also that the w tness woul d have been available to

testify at trial. Al exander v. MCotter, 775 F.2d 595, 602




(5th Gir. 1985).
Bi shop

In the "Mdtion to Reconsider Mtion for New Trial," Lively
attached an affidavit of Deputy Bishop to show that Wi ght was not
in Oklahoma selling stolen cattle as stated at trial by the
acconplice witness. Bishop averred that when he was transporting
prisoners fromthe county jail to the county courthouse on May 29,
1990, between 11:15 a.m and 11:45 a.m, he saw Wight and tal ked
to him at the courthouse square; that he (Bishop) had no doubt
about the date because it was the day after Menorial Day; and that
t he conversati on concerned hay that Wi ght was supposed to cut that
week.

The st ate opposed Wight's notion and presented a second sworn
statenent of Deputy Bi shop in which he recanted t he statenent given
to Lively. In so doing, Bishop averred that he had checked
previously unavailable jail records and discovered that he could
not have been in contact with Wight on May 29th; that in fact he
was not certain of the actual date on which the subject
conversation had occurred.

Wight has not shown that, if Bishop had been available to
testify at trial, he would have given favorable testinony.
Consequently, he has also failed to show that, even if we were to
assune that counsel erred in not calling Bishop, such error would
be so serious as to deprive Wight of a fair or reliable tria

result.



G eat house

Al so attached to the notion to reconsider was the affidavit of
G eat house, in which he averred that he was in a fertilizer store
in Canton, Texas, on May 29th when Wight cane in between 8:00 a. m
and 8:30 a.m According to G eathouse, he was hired by Wight to
help cut hay on a farm near Kaufrman on May 30th and 31st; that
Wight had dropped G eathouse off at the house of G eathouse's
brother so that Wight would know where to pick up G eathouse the
next day; that G eathouse never saw Wight again until they net in
jail,! and that Wight told Greathouse that Lively would talk to
hi m

At the hearing on the notion for a new trial, G eathouse
testified on cross-exam nation that the weather was hot and that it
had not been raining fromthe 28th until the 30th of May. \When
asked i f he woul d be surprised to knowthat it had been raining for
four days during that tinme period, Geathouse stated that he did
not remenber. He also stated, contrary to his affidavit, that he
had been hired just to haul the hay, not to cut it.

Assum ng arguendo that counsel's failure to investigate and
interview the alibi wtnesses was inconsistent with reasonable

prof essi onal conduct,? the question is whether Wi ght has satisfied

' It appears that Greathouse met Wight in jail after the
trial on Cctober 3, 1990. The new evidence is not nentioned in the
motion for a newtrial filed on Novenber 1, 1990. Counsel argued
for the first tine in the nmotion to reconsider, filed on Decenber
13, 1990, that there were two alibi w tnesses.

2 The record does not support Wight's assertion that counse
was aware of the wtnesses prior to trial. The "Motion to
Reconsi der Motion for New Trial" explicitly states "that these two

6



the second, or prejudice, prong of the Strickland test. See Bryant

v. Scott, 28 F.3d 1411, 1418-19 (5th G r. 1994). As the evidence
of guilt at trial was overwhelmng, it is clear that he has not.

See Wllians v. Collins, 16 F. 3d 626, 634 (5th Cr.), cert. denied,

115 S. C. (1994).

Carroll, the acconplice, stated that he and Wight drove to
Tyler, Texas, on My 28, 1990, and rented a notel room
approximately three mles from the Cangel ose Ranch. Debor ah
Snei der, the manager of the Econo Lodge, testified that Wi ght
rented a roomfor two people on May 29t h.

Carroll stated that he drove a white truck with a beige
trailer, and Wight drove a black truck and trailer. After dark,
Carroll and Wight went to a vacant house next to the Cangel ose
Ranch, walked to where the cattle were grazing, and drove the
cattle to a pasture where they could readily be picked up. Carrol
al so stated that he and Wight tried to get into the barn to get a
tractor to pull their trailers through the pasture, but they could
not because the barn was padl ocked. Deputy Rutilo Quezada and
Detective Dale Geddie of the Smth County Sheriff's Departnent
testified that there were signs that sonmeone had tanpered with the
|l ock on the barn in an apparent attenpt to cut it.

According to Carroll, he and Wi ght then decided that the only

access was through the driveway of the vacant house, so they

W t ness[es] were not known of prior to the tine of trial and this
i nformati on was not obtained until Defendant Wi ght was transferred
to the Kaufman County Jail, and Defendant saw and tal ked to both
W t nesses and obtai ned new evi dence."
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returned to the notel to get their trailers. The plan was to take
the cattle to Oklahoma City to be sold. After loading the cattle,
Wight drove Carroll's truck and trailer out of the gate for him
hitting the left gate post with Carroll's beige trailer in the
process. GCeddie testified that he found paint on the post that was
simlar in color to that of Carroll's trailer.

Wight arrived at the stockyard ahead of Carroll and unl oaded
22 head of cattle. Wight's |oad of cattle sold right away, and
t he Gkl ahoma Conm ssi on Conpany i ssued a check for roughly ei ght or
ni ne thousand dollars. As Carroll's |oad would not be sold until
the next day, he joined Wight at a Holiday Inn. Stacy Ml ner, an
enpl oyee of the notel, identified Wight as the person who
registered for a roomon My 29, 1990.

Carroll further testified that the two nen divided the first
check, that Wight returned to Texas, and that he (Carroll)
returned to the stockyards for the second check. Carroll stated
t hat when he got back to Texas, he called Wight and they net to
di vide the proceeds of the second check.

Gven the foregoing evidence, Wight has not shown that
counsel's alleged errors in failing to investigate and interview
the alibi witnesses--if error at all--were so serious as to deprive

Wight of a trial with fair or reliable results. See Lockhart,

113 S. . at 844. Accordingly, the judgnent of the district court
denyi ng federal habeas corpus relief is

AFFI RVED.



