IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50543
(Summary Cal endar)

MARI A F. HERRERA,
Pl ai ntiff-Appellant,
vVer sus
DONNA SHALALA, Secretary
of Health and Human Servi ces,

Def endant - Appel | ee.

Appeal fromUnited States District Court
for the Western District of Texas
( SA-93- CA-411)

(May 11, 1995)
Bef ore DUHE, W ENER and STEWART, Circuit Judges.
PER CURI AM *
Plaintiff, Maria F. Herrera, appeals the district court
j udgnment which dism ssed her claimfor social security disability
i nsurance benefits. Because there was substantial evidence to
support the findings and concl usi ons nade by the adm nistrative | aw

judge (ALJ), we affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession. "Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



FACTS

Maria F. Herrera, proceeding with counsel, applied for
disability insurance benefits on Septenber 17, 1991, alleging
disability since Decenber 15, 1989, due to neck injuries and burn
injuries to her left hand. Her past rel evant work experience is as
a seanstress/presser for a clothing manufacturer.

The ALJ conducted a hearing on October 21, 1992, after which
he determ ned that Herrera, although disabled from perform ng her
past relevant work, could performa full range of |ight work and
thus was not disabled within the neaning of the Social Security
Act. Herrera's request that the Appeals Council review the ALJ's
deci si on was deni ed. Herrera filed suit in federal court. The
matter was referred to a magi strate judge who recommended that the
conplaint be dismssed. Herrera filed objections which the
district court overruled when it adopted the magistrate judge's
report. Herrera appeals the district court judgnent which
di sm ssed her conpl aint.

LEGAL PRI NCI PLES

This court reviews the denial of disability i nsurance benefits
to determne whether the Secretary's decision is supported by
substantial evidence in the record as a whole and whether the

Secretary applied the proper |egal standards. Anthony v. Sullivan,

954 F.2d 289, 292 (5th Gr. 1992); Johnson v. Bowen, 864 F.2d 340,

343 n.1 (5th CGr. 1988) (SSI and disability decisions undergo

identical review). |f substantial evidence supports such findi ngs,



they are conclusive. 42 U S.C. 8§ 405(g); Richardson v. Perales,

402 U. S. 389, 390, 91 S. . 1420, 28 L.Ed.2d 842 (1971).

The inquiry hereinis whether there is substantial evidenceto
support the ALJ's determ nation of the follow ng i ssue: whet her the
i npai rment prevents the claimant from doi ng any ot her substanti al
gainful activity. This issue is step five of the five-step
sequential analysis conducted by the Secretary.?

Substanti al evidence is "nore than an scintilla, but |ess than
preponderance"; it is "such rel evant evidence as a reasonable m nd
m ght accept to support a conclusion.” Johnson, 864 F.2d at 343.
A finding of "no substantial evidence" is appropriate only when
“there is a " conspicuous absence of credible choices' or "no
contrary nedical evidence.'" 1d. at 343-44. This court need not
rewei gh the evidence or try the i ssues de novo, as conflicts in the
evidence are for the Secretary and not for the courts to resolve.

Selders v. Sullivan, 914 F.2d 614, 617 (5th Cr. 1990).

Herrera has the burden of proving that she is disabled within

the nmeaning of the Act. Fraga v. Bowen, 810 F.2d 1296, 1301 (5th

Cr. 1987). Disability is defined as the "inability to engage in
any substantial gainful activity by reason of any nedically
det erm nabl e physical or nental inpairnment which . . . has |asted
or can be expected to last for a continuous period of not |ess than

12 nonths." 42 U.S.C. 8§ 423(d)(1)(A. The suffering of sone

. For a discussion of the five-step sequential analysis
whi ch constitutes the proper | egal standard to be applied by the
Secretary, see Muse v. Sullivan, 925 F.2d 785, 789 (5th GCr.
1991) and Wen v. Sullivan, 925 F.2d 123, 125-26 (5th Cr. 1991).
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i npai rment does not establish disability; a claimant is di sabl ed
only if she is incapable of engaging in any substantial activity.
Ant hony, 954 F.2d at 292-93.
DI SCUSSI ON

Herrera argues that the proper |egal standard was not applied
because substanti al evidence supports her claimfor benefits. The
crux of her argunent is that the ALJ shoul d not have found credible
either the testinony of nedical expert Dr. Jones or the report of
Dr. Fornos, but should have relied instead on other nedical
evidence in the record. Her argunent is unavailing. The proper
inquiry is whether substantial evidence supports the ALJ's
deci si on, not whet her subst anti al evi dence supports her

cont enti ons. See Perales, 402 U S. at 390.

None of the physicians who exam ned Herrera opined that she
was totally disabled or that she was unable to do light or
sedentary work. Even Dr. Westfield, who found that she had a 64
percent disability in her left arm stopped short of saying that
she was unable to engage in any type of enploynent. There was
testinony that Herrera could performboth |ight and sedentary work
despite her particular inpairnments, and that there were jobs
avai l abl e for a person with her educati on and physi cal inpairnents.
The record shows that the ALJ's decision is supported by
substantial evi dence.

Herrera al so contends that the ALJ failed to actively consi der
her subjective conplaints of pain. She is m staken. The ALJ

specifically found that Herrera suffered pain, and concl uded that



her allegations of disabling pain were credible, but "only to the
degree that she would be |limted to light work thereby. Her
allegations to the contrary cannot be found credible.” The ALJ
correctly noted that the pertinent issue was not the existence of
pain, but the degree of incapacity caused by Herrera's pain.
Herrera contends that the nedical reports support her
contention that her pain was debilitating. The reports, however,
do not indicate that her pain was constant, unremtting, and whol |y
unresponsive to therapeutic treatnent. See and conpare, Wen V.
Sullivan, 925 F.2d 123, 128 (5th Gr. 1991) (Pain constitutes a
disabling condition under the Act only when it is "constant,
unremtting, and wholly unresponsive to therapeutic treatnent").

See also, Giego v. Sullivan, 940 F. 2d 942, 945 (5th Gr. 1991) (It

is within the discretion of the ALJ to discount a claimant's

conplaints of pain); and Harrell v. Bowen, 862 F.2d 471, 480 (5th

Cir. 1988) ("The evaluation of a claimant's subjective synptons is
a task particularly within the provence of the ALJ who has had an
opportunity to observe whether the person seens to be disabl ed”
(citation omtted)). Dr. Westfield s report of August 23, 1991,
indicates that Herrera "may have pain the rest of her life, [and]
that it m ght be best to send her to a pain clinic." However, the
medi cal evidence does not indicate that the pain was debilitating.
We find no error in the district court judgnent.

Herrera also contends that the ALJ failed to consider the
cunul ative inpact of her nultiple physical and nental inpairnents;

she conplains that the ALJ sinply addressed each inpairnent



separately. Like the argunent regarding Herrera's subjective pain,
this argunent is unavailing because the record indicates that the
ALJ did consider this cunul ative inpact.

The ALJ specifically noted Herrera's history of burns,
herni ated cervical disc, and mld right carpal tunnel syndrone, and
specifically found that the conbination of her inpairnments was not
di sabling. The ALJ al so took into account Herrera's conplaints of
pain but found that her allegations were sonewhat exaggerated
Additionally, both Dr. Fornos and nedical expert Dr. Jones, who
consi dered the conbi ned effect of Herrera's i npairnents, found that
she could performlight or sedentary worKk.

Herrera also contends that the hypothetical posed to the
vocati onal expert was i nproper because it did not take i nto account
her conpl aints of pain or carpal tunnel syndrone. This contention
is also unavailing. Hypotheticals posed by an ALJ to a vocati onal
expert need only incorporate the disabilities that the ALJ

recogni zes. Bowling v. Shalala, 36 F.3d 431, 435 (5th Gr. 1994);

Mrris v. Bowen, 864 F.2d 333, 336 (5th Gr. 1988). |If the ALJ's

hypot heti cal does omt a recognized limtation "and the cl ai mant or
his representative is afforded the opportunity to correct
deficiencies in the ALJ's question by nentioning or suggesting to
the vocational expert any purported defects in the hypothetica
questions (including additional disabilities not recogni zed by the
ALJ's findings and disabilities recognized but omtted from the
gquestion)" there is no reversible error. Bowing, 36 F.3d at 436.

Herrera's counsel was afforded such an opportunity. Thus, even



assum ng, arguendo, that the ALJ's hypothetical was deficient in
sone regard, Herrera's attorney was afforded an opportunity to
correct any perceived deficiencies and thus, thereis no reversible
error.
CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

i s AFFI RMVED.



