IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50634
Summary Cal endar

United States of Anmerica,
Pl ai ntiff/Appell ee,
ver sus
Armando Ram rez- Rodri guez,

Def endant / Appel | ant.

Appeal fromthe United States District Court
For the Western District of Texas
(DR-94-CA 06 (DR-91-CR-06))

(May 22, 1995)

Bef ore JOHNSON, BARKSDALE, and PARKER, Circuit Judges.”
JOHNSON, G rcuit Judge:

Federal prisoner, convicted of conspiracy to possess wth intent
to distribute marijuana, filed a notion for relief pursuant to 28
US C 8§ 2255. In the notion, the prisoner contended that his
convi ction viol ated doubl e jeopardy because he was acquitted of
possession with the intent to distribute marijuana and that his trial
counsel was constitutionally ineffective for various reasons.
Adopting the magi strate judge's reconmmendation, the district court

denied the prisoner's notion. The prisoner now appeal s and, finding

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



no error, we AFFI RM
l. FACTS AND PROCEDURAL HI STORY

In late 1990, Conrad Lopez, an informant on the DEA s payrol
and acting at the behest of Agent Robert Howell, contacted Dom ngo
Martinez-DelLeon (Martinez) in an attenpt to determne if Martinez was
engaged in drug trafficking. Over the course of several neetings
with Martinez, Lopez was introduced to Al cadi o Cervant ez- Ranon
(Cervantez) and was shown a Kenworth tractor parked at Cervantez
residence. This tractor was allegedly used to transport quantities
of marijuana. Moreover, Lopez |earned that Martinez was to deliver
approxi mately 2000 pounds of marijuana to Dall as.

Lopez communi cated this information to Agent Howel |l and
surveillance of the Kenworth truck was instituted when it was | ocated
at a Del R o truck stop on January 12, 1991. For several days, the
tractor, now hooked to a refrigerated trailer, remained at the truck
stop. Wile at the truck stop, DEA agents often observed Cervantez
checking on the rig and he noved it once to a different |ocation on
the truck stop parking apron. Al so, DEA agents several tines
observed a gray pickup truck, owned by Appellant Armando Ram rez-
Rodriguez (Ramrez), driving up to the tractor-trailer and then to a
near by notel where Ronmero Gonzal ez-Quintanilla (Gonzal ez) had taken
two roons. Martinez, CGonzalez and Ramrez were seen together at the
not el on several occasions and these three also net with Cervantez at
the truck stop restaurant.

Late on the night of January 15th, Cervantez retrieved the

tractor-trailer rig fromthe truck stop and proceeded to the



resi dence of Antonio Delgado. The tractor-trailer remained there for
about two hours. The surveillance agents were unabl e, however, to
see what, if anything, occurred while the truck was parked at

Del gado' s resi dence.

Shortly after m dnight on the norning of the 16th, the tractor-
trailer rig left Delgado's residence and returned to the truck stop.
Al so shortly after mdnight, Ramrez, Martinez and Gonzalez |eft the
motel in the gray pickup and proceeded to the truck stop where they
met up with Cervantez in the truck stop restaurant. Cervantez |eft
in the tractor-trailer after about 10-20 m nutes, followed 15 m nutes
|ater by Ramrez, Martinez and Gonzalez in the gray pickup.

DEA agents comruni cated their suspicions about these two
vehicles to the border patrol checkpoint about twenty m |l es northwest
of Del Rio. Thus, border patrol agents stopped the tractor-trailer
when it arrived and found about 1,720 pounds of marijuana. The gray
pi ckup, driven by Ramrez, arrived shortly after the tractor-trailer.
Ram rez, Gonzalez and Martinez were then arrested and a | oaded, 9mm
pi stol was found protruding fromunderneath the right hand side of
the bench seat under where Martinez had been sitting.

A Del Riogrand jury returned indictnents charging Ramrez,
Martinez, Cervantez, Gonzal ez and Del gado with conspiracy to possess
wth intent to distribute and possession with intent to distribute
nmore than 100 kil ogranms of marijuana. Also, all defendants except
Del gado were charged in a third count of carrying a firearm during
and in relation to the drug trafficking offenses charged in the first

two counts.



A consolidated trial was held before a jury and the jury
returned guilty verdicts against all co-conspirators as follows: 1)
all five nen were found guilty on the conspiracy count; 2) Mrtinez,
Cervantez and Del gado were found guilty on the possession count; and
3) Martinez alone was found guilty on the firearmoffense. Relevant
to the instant appeal, the district court sentenced Ramrez to a term
of inprisonnent of 121 nonths, a five-year term of supervised
rel ease, and a $50 special assessment.

On Novenber 2, 1992, this Court, in an unpublished opinion,
affirmed the convictions and sentences of Martinez, Ramrez,
Cervantez and Gonzal ez.! Delgado's conviction was overturned for
i nsufficiency of the evidence of his guilt.

Thereafter, Ramrez filed the instant notion for habeas relief
pursuant to 28 U.S.C. § 2255. In that notion, Ramrez argued that
his conviction for conspiracy to possess with intent to distribute
mar i j uana vi ol at ed doubl e jeopardy because he was acquitted of
possession with intent to deliver marijuana. Also, Ramrez contended
that his trial counsel was ineffective for failing to bring to the
court's attention that several jurors had seen himin handcuffs, for
failing to argue effectively for a mnimal-participant adjustnent and
for failing to argue effectively against an upward adj ustnent for
possessi on of a dangerous weapon during the offense.

The case was referred to a magi strate judge who issued a report

and recommendation finding that all of Ramrez' contentions were

1 United States v. Martinez-DelLeon, 979 F.2d 208 (Tabl e)
(5th Gr. Nov. 2, 1992) (unpublished), cert. denied, 113 S. Ct
1434 (1993), and cert. denied, 113 S.C. 1828 (1993).
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w thout nmerit. Additionally, the magistrate judge found that a
heari ng was not necessary. Ramrez filed objections to the
magi strate judge's report, but the district court rejected those
obj ections and adopted the magi strate judge's recomendati on. Thus,
the district judge issued an order denying the relief Ramrez sought.
Ram rez now appeals fromthat judgnent.
1. DI SCUSSI ON

1. Doubl e Jeopar dy

In his first point of error, Ramrez contends that his
conspiracy conviction is inconsistent with his acquittal on the
possessi on charge and viol ates double jeopardy. This contention is
without nmerit. This is because a drug conspiracy is a separate and
distinct "offense" for double jeopardy purposes fromthe underlying
substantive drug offense. United States v. Brown, 29 F.3d 953, 957
(5th Gr.), cert. denied, 115 S.C. 587 (1994); United States v.
Rodri guez, 948 F.2d 914 (5th G r. 1991), cert. denied, 112 S.C. 2970
(1992); United States v. Kalish, 734 F.2d 194, 197 (5th Gr. 1984),
cert. denied, 105 S. Ct. 1169 (1985). Therefore, acquittal on the
substantive drug count does not bar conviction on the conspiracy
count .

2. | nef f ective Assistance of Counsel

Ram rez argues that his counsel was ineffective at trial because
he failed to nove for a mstrial when several jurors saw himin
handcuffs. Moreover, Ramrez contends that his counsel was
i neffective at sentencing because he did not argue effectively for a

m ni mal - partici pant adjustnment and because he failed to argue



effectively against the upward adj ustnent inposed for the possession
of a dangerous weapon during the offense.

To succeed with a claimof ineffective assistance of counsel,
Ram rez woul d have to show that 1) his trial counsel's performance
was deficient, and 2) that the deficient performance prejudiced his
rights. Strickland v. Washington, 466 U S. 668, 687, 104 S.Ct. 2052,
2064 (1984). |If proof of one elenent is |acking, we need not exam ne
the other. Kirkpatrick v. Blackburn, 777 F.2d 272, 285 (5th Gr.
1985), cert. denied, 106 S.Ct. 2907 (1986). |In order to prove the
prejudi ce prong of the Strickland test, a defendant nust show that
there is a reasonable probability that, but for counsel's
unpr of essional errors, the result would have been different. United
States v. Rosal ez-Orozco, 8 F.3d 198, 199 (5th GCr. 1993).

Initially, Ramrez alleges that two or three jurors allegedly
saw himin handcuffs outside the courtroom Ramrez contends that he
related this to his trial counsel, but that his counsel failed to
move for a mstrial and thus was constitutionally ineffective.

This Court has |ong recogni zed that an accused person is
presunmed i nnocent and is, therefore, entitled to the physical indicia
of innocence. United States v. Theriault, 531 F.2d 281, 284 (5th
Cr.), cert. denied, 97 S.C. 262 (1976). W have al so recogni zed,
however, that "brief and i nadvertent exposure to jurors of defendants
in handcuffs is not so inherently prejudicial as to require a
mstrial, and defendants bear the burden of affirmatively
denonstrating prejudice.” United States v. Decidue, 603 F.2d 535,
549 (5th Gr. 1979), cert. denied, 100 S.C. 1345 (1980); see also,



United States v. Ware, 897 F.2d 1538, 1542 (10th Gr. 1990) (in
absence of showi ng of prejudice, fleeting view of defendant in
handcuffs does not justify a newtrial), cert. denied, 110 S.C. 2629
(1990) .

In his brief, Ramrez hinself characterizes this all eged
encounter where the jurors saw himas "inadvertent." Moreover, in no
way does Ramrez affirmatively denonstrate any prejudice. Rather,
Ram rez nmerely suggests that there is a "very distinct possibility"
that the jury was biased by this incident. In |light of the
substantial evidence of Ramrez' guilt, this is not sufficient to
nmeet the prejudice prong of the Strickland test for ineffective
assi stance of counsel.

Finally, Ramrez' argunents as to his counsel's ineffectiveness
at sentencing are undercut by this Court's opinion on direct appeal.
First, Ramrez argues that his counsel was ineffective at sentencing
for failing to argue successfully? for a mninal-participant
reduction under U.S.S.G § 3B1.2. However, this Court, on direct
appeal, rejected Ramrez' contention that he was entitled to such an
adj ustnent. Thus, Ramrez cannot show that he was prejudi ced by any
such al | eged deficiency by counsel.

Lastly, Ramrez contends that his counsel was ineffective for

2 At hough unsuccessful, Ramirez' trial counsel did argue
at sentencing for an adjustnent to adequately reflect his | esser
role in the offense. Ramrez contends that his counsel was
i neffective, though, because he did not nake this argunent
strongly enough in that he failed to put forth the proper facts
to support this issue. However, nowhere does Ramrez identify
what facts should have been presented to the sentencing court
that were not presented.



failing to argue that Ramrez was not aware of the weapon found under
t he passenger seat of the pickup he was driving. Again, though, this
Court specifically dealt with this issue on direct appeal. 1In so
doing, this Court determ ned that the district court's finding that a
co-defendant's possession of a dangerous weapon was reasonably
foreseeable to Ramrez was sufficient to support the enhancenent even
if Ramrez was not actually aware of that possession. R Vol. 1 at
36-37. Hence, even if counsel's failure to make this argunent was
error, Ramrez cannot show that but for that error there was a
reasonabl e probability that his sentence woul d have been different.
Thus, Ramirez cannot make out the prejudice show ng required under
the Strickland test.
[ '1'1. CONCLUSI ON

For the reasons stated above, the judgnent of the district court

i s AFFI RMVED.



