IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50657
Summary Cal endar

HOMRD D. AUSTI N
Pl ai ntiff-Appellant,
VERSUS
THE TRAVELERS | NSURANCE COVPANY, et al.
Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Western District of Texas
(A-94- CA-017)

(March 9, 1995)
Before SMTH, EM LIO M GARZA, and PARKER, Circuit Judges.
PER CURI AM *

In this diversity case consensually decided by a magi strate
judge, the plaintiff appeals a summary judgnent rejecting his
duty-to-defend claim W affirm essentially for the reasons
stated by the magistrate judge in his conprehensive opinion order
of August 12, 1994.

It is undisputed that the policy covers "personal injury,"”

which is defined to include, inter alia, "malicious prosecution."”

Local Rule 47.5.1 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-
settled principles of |aw inposes needl ess expense on the public and burdens
on the legal profession." Pursuant to that rule, the court has determn ned
that this opinion should not be published.



The magi strate judge correctly concluded, however, that although
the conplaint nentions, as part of the factual recitation, the
filing of baseless crimnal charges, the underlying suit is only
for commercial damages, and the factual statenent is surplusage
insofar as the duty to defend is concerned. That is to say, the
suit by no neans states, or even attenpts to state, a cause of
action for malicious prosecution.

AFFI RVED.



