IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-50710

CLEO GONZALES,
Pl ai ntiff-Appellant,
vVer sus

. T.T. CONSUMER FI NANCI AL
CORPORATI QN, ET AL.,

Def endant s- Appel | ees.

Appeals fromthe United States District Court for the
Western District of Texas
( SA-92- CA-749)

Oct ober 27, 1995

Bef ore REAVLEY, JOLLY, and WENER, G rcuit Judges.
PER CURI AM *

The district court found, and we agree, that the plaintiff,
Cleo CGonzales, failed to produce evidence that she was laid off
while vyounger, |less qualified enployees were retained and
transferred to positions simlar to hers. Her deposition testinony
made clear that, at the tine of the RIF, she was in a position with

much greater responsibilities than the secretarial positions that

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



she alleges were not offered to her. Gonzal es stated in her
deposition that the secretarial position "wasn't simlar to [ hers]
at all," yet she urges precisely what this Court rejected in

Walther v. lLone Star Gas Co., 952 F.2d 119 (5th Gr. 1992)--a

bunpi ng policy, whereby ol der enpl oyees caught in a R F woul d have
theright toreturnto previously-held jobs still avail able, nerely
because of their age. We have rejected the adoption of such a
rul e.

Gonzal es mght still have survived sunmary judgnent, had she
cone forward with sone evidence fromwhi ch a reasonabl e juror could
have concluded that |I.T.T. intended to discrimnate inreachingits
decision to termnate her. In this regard, she submtted
statistical evidence showi ng that four out of the five enpl oyees in
her office who were over age forty were termnated. The district
court found, however, and we agree, that this "evidence" was not
properly authenticated, and was inadm ssible for sumary judgnent
purposes. The district court further found--and we again agree--
that, even if adm ssible, the statistical "evidence" was l|legally
insufficient to create a materi al issue of fact on the i ssue of age

di scri m nati on. See, e.q., Turner v. Texas Instruments, 555 F.2d

1251, 1257 (5th Gr. 1977), overruled on other grounds, Burdine v.

Texas Dept. of Conmmunity Affairs, 647 F.2d 513, 514 n.3 (5th Cr

1981) (noting, in case involving statistical conparison utilizing
ei ght enpl oyees, that "the sanpl e upon which the trial court relied

was far too small even to be statistically significant, much |ess



sufficiently clear to have probative significance."). Because
Gonzales made no attenpt to show what percentage of those
i ndividuals not in the protected age group were term nated (during
a reduction in force in which 5, 000 enployees--or ninety-one
percent of thel.T.T.'s workforce--were term nated), her statistics
have little or no probative value, and the district court correctly
hel d that this evidence did not create an issue of material fact.

In sum the evidence adduced by the parties in this case
points to only one reasonabl e concl usi on--that Gonzal es, |i ke nbst
of her co-workers, was termnated by I.T.T. because of a nassive
reduction in force. Gonzales has produced no evidence to support
her age discrimnation claim and we therefore AFFIRMthe district
court's judgnent in favor of |.T.T.

AFFI RMED.



