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By EDITH H. JONES, Circuit Judge: ™

David GQutierrez-Garcia challenges as a matter of |awthe
sufficiency of the evidence supporting his conviction for
conspiracy to possess nmarijuana wth intent to distribute.
Al t hough sone triers-of-fact mght have hesitated to convict
appel l ant, we cannot conclude that a rational trier-of-fact could

not have deduced that he was guilty beyond a reasonabl e doubt of

District Judge of the Southern District of Texas, sitting by
desi gnati on.

Local Rule 47.5 provides: "The publication of opinions that have no
precedential value and nerely decide particular cases on the basis of well-settled
principles of |aw inposes needl ess expense on the public and burdens on the | egal
profession.” Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be published.



the drug conspiracy.! Because the circunstantial evidence did not
merely "plac[e] the defendant in a climate of activity that reeks
of sonething foul,"2 but refuted or underm ned the plausibility of
any innocent explanation for CGutierrez's behavior, we affirmhis
convi ction.
l.

On appeal CGutierrez's seeks refugeinthis circuit's |ong
i ne of cases holding that "nmere presence at the scene of the crine
or a close association with a co-conspirator al one cannot establish

voluntary participation in a conspiracy.” United States V.

Cardenas, 9 F.3d 1139, 1157 (5th Cr. 1993) (citations omtted).
Yet "[i]n nbst cases . . . the evidence establishes not nere
presence but presence under a particular set of circunstances. In
such a case, the task of determning the sufficiency of the
evidence is not ordered by the ritualistic invocation of the 'nere

presence' rubric." United States v. Medina, 887 F.2d 528, 531 (5th

Cir. 1989) (citation omtted) (omssion in original). Instead we
scrutinize all of the evidence in the light nost favorable to the
government to insure that the defendant was not nerely the
unfortunate victim of tinme and circunstance. | f, however, any

rational trier-of-fact?® could deci de beyond a reasonabl e doubt t hat

1 Qur "review concentrates on whether the trier-of-fact made a rational
decision to convict or acquit, not whether the fact finder correctly determ ned the
defendant's guilt or innocence." Jaramillo v. United States, 42 F.3d 920, 923 (5th
CGr.).

2 United States v. Maltos, 985 F.2d 743, 746 (5th Cr. 1992) (internal
1994) quotation onitted)).

s See Jackson v. Virginia, 443 U S. 307 (1979).
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the defendant was in the "right" place at the "right" tine the
jury's verdict prevails.

Hence "presence . . . is a factor that, along with other
evi dence, may be relied upon to find conspiratorial activity by the

defendant." United States v. Cardenas, 9 F.3d 1139, 1157 (5th Cr

1993) (citations omtted). Here Gutierrez was found standing a few
feet in front of a Chevy Blazer as at |east nine individuals
carrying bundles over their shoulders scurried back and forth.
These spray- pai nt ed- bl ack bundl es cont ai ned nore t han 660 pounds of
marijuana with a street value of at |east $280,000 and were being
transported along a trail, over a private fence, and at |east 400
feet into the property of a private ranch ("Mendoza Ranch").
Monments before his arrest, Qutierrez was observed by two Border
Patrol agents within a few feet of at |east four of these
individuals with the doubl e-sided bundles dropped around their
necks.* Mbreover, when | aw enforcenent personnel announced their
presence, a single bundle was dropped directly in front of
Gutierrez's confirned locale in front of the Blazer.?®

These events all transpired at approximately 9:00 p. m
t he eveni ng of Novenber 21, 1993. Earlier, at about 7:30 p.m, two
agents had observed this black Blazer approach the gate to the

private ranch (the "Mendoza gate.") They heard soneone step out of

4 A governnment exhibit placed three to four of these couriers within

virtual arns-length of Gutierrez.

5 The proximty of the dropped bundle to the defendant was apparent from

a governnment photo capturing the bundle directly in front of the Chevy's front
Iicense plate.
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the Bl azer and open an unl ocked gate. Next, they observed a second
person get out of the vehicle, heard the gate being closed, and for
three to four mnutes listened to the clanking of a chain being
wr apped around the gate and | ocked. This surprised the agent, who
had never known the gate to be | ocked before, and noted that there
was no |l ock for the gate. Later, GQutierrez would admt to entering
the Mendoza gate in the Bl azer.

Conbining the testinmony of Agents Canpos and Sinpson®
with CQutierrez's own account’ renoves this case from the "nere

presence” line of cases. In United States v. Medina, 887 F.2d 528,

533 (5th Cr. 1989), this court held that a defendant's "know edge
of the marijuana could easily be inferred from his entering a
secluded area just after the van entered and remaining for 20
m nutes, during which tine 27 bundles of marijuana weighing in
total 650 pounds were |oaded into the van." Testinony at tria
confirnmed that this area was "generally isolated," fenced-off and
| ocked to the outside world, during which tinme 22 bundl es wei ghi ng
660 pounds were transported within feet of GQutierrez. Further, an
immgration agent confirmed that a vehicle with the Blazer's
|icense plates had crossed the bridge fromMexico at 7:19 p.m that

eveni ng.

6 Their testinony nmust be credited in its entirety. United States v.
Anderson, 933 F.2d 1261, 1274 (5th Cir. 1991) (this court "accept[s] all credibility
choices that tend to support the jury's verdict"); United States v. Zuniga, 18 F. 3d
1254, 1260 (5th Gr.), cert. denied, 115 S C. (1994)) ("W will not second guess
the jury in its choice of which witnesses to believe.")

! We al so discuss his account in greater detail
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Accordingly, Gutierrez is tiedto a vehicle that crossed
from Mexico, headed straight to a renpte area,® stopped to
"[ab]normal |y | ock"™ the gate, patiently waited at night for a group
of walkers to arrive with heavy bundl es obviously spray-painted
bl ack, in a private ranch with no residence in the vicinity. This
inference of knowl edge and participation is conpounded by
appel l ant's physical and tenporal proximty to these core illegal
activities. | nnocent outsiders presumably are not welcone to
observe drug conspirators denonstrate their capacities for nass

movemnment s. See United States v. Pruneda-Gonzal ez, 953 F.2d 190,

196-97 (5th Cr. 1992) ("W think it a reasonable reference
that the [ot her] defendants woul d not have permtted [Gutierrez] to
acconpany them in performng tasks total to the success of the
crimes -- undertaken wthin so close a tine frane as to indicate
know edge of, and intentional participationin, crinmes in progress
-- had [he] not knowi ngly and intentionally joined the venture.")?®
Significantly, the jury could be quite confident -- and
not nerely speculate -- about the drug conspirators' aversion to
uninvited conpany. A few nonents earlier, agent Canpos -- posing
as an illegal alien -- was asked to | eave despite the fact that he
answered in Spanish -- apparently convincingly -- that he was an

illegal looking for a job in the North.

8 Testinmony at trial suggested that the trip fromthe Colunbia Bridge to

the ranch would take nine nminutes if the speed linmt were observed. The agents
pl aced the Bl azer at the Mendoza gate at about 7:30 p.m in their reports prior to
any know edge of a conputer check revealing the 7:19 p.m time of crossing.

° This argunent did not surface post-hoc; the district court advised

counsel that the jury would be allowed to deduce this, but that the agent coul dn't
directly testify to this.
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Nor, of course, may this court neglect the |udicrous
account of the evening proffered by Cutierrez. "An inplausible

account of the events provides persuasive circunstantial evidence

of the defendant's consciousness of guilt.” United States V.
Rodri guez, 993 F.2d 1170, 1176 (5th Gr. 1993). Al | egedl vy,

CQutierrez crossed the border not in the Blazer travelling across a
bridge but by swinmng the RRo Gande R ver. At that point, he
stated that he changed at a house near the river, then was picked
up by the driver of the Blazer, who had been hired to snuggle him
to San Antonio. (The agents contrasted his "very clean[ly]

dressed" | ook, neat and dry appearance, and a snell of col ogne with
the I ook of all others at the scene which were "scrappy," "sweaty",

and "sticky" as well as wearing tennis shoes.) H's story about

changi ng and cleaning up in the house i s dubious in [ight of timng
establ i shed by | aw enforcenent testinony; although no residential

house is located in the vicinity of the Mendoza property, the
Bl azer crossed the bridge at 7:19 p.m and was spotted at the gate
by 7:.30 p.m Because the direct trip itself takes nine m nutes,

little-if-any tinme was possible for a detour to an unspecified
| ocal e. 1!

Mor eover, a paper bus ticket found in GQutierrez's pocket

upon arrest and introduced into evidence was conpl etely undamaged

10 Agent Canpos observed that "aliens . . . when they cross they snal

like river water and they're all sweaty because they have to wal k a | ong ways."

1 I ndeed, testinmony viewed in the |light nost favorable to the government,

CQutierrez clainmed to have crossed the river at a location 24 mles -- and about a
43 mnute drive -- fromthe Mendoza gate
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and showed no signs of water affecting its print or texture.
Further, the conspicuous gold chain around Gutierrez's neck hardly
conports with an unenployed worker snuggling hinself to San
Ant oni o.

Taken cunul atively, the evidence supports a verdict
inferring that Gutierrez acted in concert with the ot her snuggl ers.
Each little piece may not have devastated the defense but often
"[c]ircunstances al t oget her i nconcl usive, if separately considered,
may, by their nunber and joint operation, especially when
corroborated by noral coincidences, be sufficient to constitute

conclusive proof." United States v. Roberts, 913 F.2d 211, 218

(5th Gir. 1990), cert. denied, 111 S. O. 2264 (1991).

No doubt exists that here sonme drug conspiracy operated.
Once evidence of anillegal conspiracy is established, "only slight
evi dence" is needed to connect an individual to that conspiracy.

United States v. Bernea, 30 F.3d 1539, 1552 (5th GCr. 1994).

"Anong the factors that may be considered by the factfinder in
determ ning whether a defendant is guilty of commtting a drug
conspiracy crinme are 'concert of action,' presence anong or
association with drug conspirators, and 'evasive and erratic
behavior'." Id. at 1552 (citation omtted). The gover nnent

adduced evi dence on all these counts, and nore.?'?

12 M. Gutierrez exhibited further bizarre behavior that the jury was
entitled to consider
a. Upon arrest, his deneanor was characterized as "unusual[ly]"
"bol d and cocky; "
b. He yelled three or four tinmes at the arresting agent to "Search
me. Search ne;" and
C. He |i kely nade these comments in English; but during the booking

process back at the office clainmed to speak only in Spanish
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For the foregoing reasons, M. Gutierrez's convictionis

AFF| RMED.



