IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60291

Summary Cal endar

CHARLES A. EVANS,
Pl ai ntiff-Appellant,

ver sus

DOW CHEM CAL CO.,
Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(93-CV-162)

(Cct ober 3, 1994)
Before KING H G3 NBOTHAM and DAVIS, G rcuit Judges.

PER CURI AM *
Dow Chem cal Co. enployed Xcel FErectors, 1Inc. as an
i ndependent contractor. Charl es Evans worked for Xcel at Dow s

pl ant . Evans clains that on March 14, 1991, at 10:30 a.m, he
slipped in an oil spill on a cooling tower walkway and fell

injuring hinself. The district court granted Dow s notion for
summary judgnent, finding that 1) Xcel controlled the imedi ate

area where Evans fell, 2) uncontradicted testinony showed that only

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Xcel enpl oyees were on the cooling tower that norning, and 3) Dow
coul d not have discovered the oil spill.

On appeal, Evans argues that Dow controll ed the cooling tower
and that Xcel enployees could not have caused the spill. Marshal
WIllians, the Xcel supervisor, stated in his declaration and
deposition that he had been on the cooling tower at 7:45 a.m on
March 14 and that the oil puddl e was not yet present at that tine.

Wllians also stated that no Dow enpl oyees were on the cooling

tower from 7:45 a.m wuntil his mdday inspection of the tower.
Xcel enployees were working on the tower all norning. The oi
spill seeped from an oil hose that had been knocked to the deck

fromits usual hanger by the wal kway. Evans admits that the oi
hose could not just have fallen by itself; soneone nust have
dropped it or knocked it over, and the only peopl e who were present
were Xcel enployees. Thus Dow did not control the tower, Dow
enpl oyees did not cause the spill, and so Dow coul d not have known
about the spill.

Evans' only reply is that WIlians is wong. In his
af fidavit, Evans does attack Wllians' credibility by stating that
WIlianms never went up the cooling tower that norning. But he has
adduced no affirmative evidence that Dow was in control of the
tower that norning or that any Dow enpl oyees were anywhere near the
tower. A nonnoving party nust introduce nore than a scintilla of
evidence in opposition to a notion for summary judgnent. Evans'

pure specul ation is inadequate. AFFI RVED



