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UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
ROBERT LEE JETT,
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(3: 93Cv460OMN (J90- 00068(W))

(February 7, 1995)

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM !

Robert Lee Jett appeals fromthe denial of relief under 28
US C § 2255. W AFFI RM

| .

Despite claimng entrapnent, Jett was convicted of
di stribution of cocai ne base within 1,000 feet of a school, and was
sentenced, inter alia, to 36 nonths inprisonnent. This court
affirmed his conviction and sentence on appeal. United States v.

Jett, No. 91-7099 (5th Cr. 1992) (unpublished).

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



Jett filed a pro se notion under 28 U S.C. § 2255, all eging,
anong other things, a Brady violation; insufficient evidence to
overcone his entrapnent defense; prosecutorial msconduct; and
i neffective assi stance of counsel.?

Five nonths after Jett filed his pro se notion, John Wsl| ey
Hall, Jr., an Arkansas |lawer, filed an entry of appearance as
Jett's attorney in the post-conviction proceedings and a notion to
appear pro hac vice. The district court denied Hall's notion,
because Hall failed to conply with a local rule requiring himto
obtain a | ocal sponsor, but permtted Hall to resubmt the notion
in the proper form

A nmonth and one-half later, the district court having received
no further filings from Hall, and, wthout conducting an
evidentiary hearing, denied Jett's 8§ 2255 notion. Hall filed a
nmotion to reconsider the denial, claimng that Jett was denied an
opportunity to have counsel. The district court denied the notion
to reconsider. Jett appeals fromthe denials of the § 2255 notion

and the notion to reconsider.

2 Prior to filing the 8 2255 notion, Jett filed a nmotion for a
transcript at governnent expense under 28 U S.C. 8§ 753(f),
stating his intention to file a §8 2255 notion all egi ng deni al of
right to confront wi tnesses because the confidential infornmant
did not testify; a Fourth Amendnent violation because the

of ficers executing the search warrant failed to conply with the
"knock and announce" rule of 18 U S.C. 8§ 3109; prosecutorial

m sconduct; interference with his right to counsel; and

i neffective assistance of counsel. This notion apparently was
never rul ed upon; sonme of the requested transcripts are included
in the record.

Jett also filed a notion requesting that the issues raised
in his notion for a transcript at governnent expense be
incorporated in his § 2255 noti on.
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1.
A
Jett clains that he was i nproperly deni ed counsel of choice in
the 8§ 2255 proceeding. The district court denied Hall's notion to
appear pro hac vice without prejudice because Hall failed to conply
wth the local rule requiring him to obtain a |ocal sponsor.
Uniform Local D. C&. R 1. W review the district court's
application of local rules in disposing of notions for an abuse of
discretion. Victor F. v. Pasadena I ndep. Sch. Dist., 793 F. 2d 633,
635 (5th Cir. 1986). Although Hall contends that he was diligently
attenpting to obtain a local sponsor, he failed to inform the
district court of those attenpts. W find no abuse of discretion.
B
In his § 2255 notion, Jett clained for the first tinme that
there was insufficient evidence to support his conviction, that he
was entrapped as a matter of law, and that the governnent had
commtted a Brady violation. The governnment asserted, and the
district court agreed, that the clains were procedurally barred.
A novant is procedurally barred fromraising clains for the
first time on collateral review unless he denonstrates both cause
for failing to raise the issue on direct appeal and actual
prejudice resulting fromthe error. E. g., United States v. Pierce,
959 F.2d 1297, 1301 (5th Cr.), cert. denied, 113 S. C. 621
(1992). Jett has not denonstrated either cause or prejudice.
However, we will consider these issues to the extent they may be

considered within the context of Jett's ineffective assi stance of



counsel claim
C.

Jett clains that he was denied effective assistance by his
trial and appell ate counsel for a variety of reasons. To establish
i neffective assistance, Jett nust denonstrate that his counsel's
performance was deficient and that this prejudiced his defense.
Strickland v. Wshington, 466 U S. 668, 687, 104 S. C. 2052
(1984) .

1

Jett clains that counsel was ineffective for failing to ensure
t he presence of the confidential source (the source) at trial. The
record, however, reveals that Jett consented to the strategic
decision not to call the source as a witness.?3

Counsel 's performance was deficient only if it "fell bel ow an
obj ective standard of reasonableness.” Kyles v. Witley, 5 F. 3d
806, 818 (5th Cr. 1993) (internal quotations and citation
omtted), cert. denied, 114 S. Q. 1610 (1994). "[S]trategic
choi ces made after thorough i nvestigation of |awand facts rel evant

to plausible options are virtually unchal | engeabl e; and strategic

3 Counsel believed that the source's testinony would
incrimnate Jett and would nmake it nore difficult to obtain an
entrapnent instruction. Counsel preferred to use an "enpty
chair" tactic, highlighting the Governnent's failure to have the
source testify. Jett contends, however, that this was an

i neffective strategy because counsel had substantial inpeachnent
materi al which could have been used to inpeach the source's
credibility.

Along that line, Jett clains that the Governnent wthheld
Brady material because it did not provide inpeachnment nateri al
wthin its possession. Counsel cannot be faulted for not using
material which Jett alleges the Governnent w thheld inproperly.
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choi ces nade after | ess than conplete investigation are reasonabl e
precisely to the extent that reasonable professional judgnents
support the limtations on investigation." Black v. Collins, 962
F.2d 394, 401 (5th Cr. 1991) (internal quotations and citation
omtted), cert. denied, 112 S. C. 2983 (1992). The choi ce of
W t nesses enjoys a presunption of reasonabl eness. Kyles, 5 F. 3d at
818. Jett has not shown that his counsel's decision was
professionally unreasonable.* |d. at 818-19.
2.

Jett also clainms that his counsel was ineffective for failing
to nove to suppress the evidence seized during the search of Jett's
resi dence. He contends that his counsel shoul d have chal |l enged t he
search because the warrant contai ned materi al m sstatenents of fact
in violation of Franks v. Delaware, 438 U S. 154, 98 S. C. 2674
(1978).5° He maintains primarily that the statenent in the

affidavit that the source had seen controll ed substances at Jett's

4 Jett also clainms that his counsel was ineffective for
failing to call a variety of other w tnesses who allegedly woul d
have supported his entrapnent defense. Once again, the record
reveals that this was a strategic decision nade with Jett's

know edge and consent. Counsel was concerned that the Governnent
may have been permtted to gain danmagi ng testinony fromthese

W t nesses. Jett has not shown that this strategic decision was
prof essionally unreasonable. See Kyles, 5 F.3d at 818-19.

5 Jett also contends that the officers failed to conply with
the "knock and announce" rule in 18 U S.C. 8 3109 The search of
Jett's residence was conducted by state officers, and therefore

8§ 3109 does not apply. See United States v. Heacock, 31 F.3d
249, 258 (5th Cr. 1994). The Fourth Amendnent requires only
that the search be reasonabl e and does not inflexibly incorporate
the 8 3109 "knock and announce" rule. See United States v.

Sagari bay, 982 F.2d 906, 909-10 (5th Cr.), cert. denied, 114 S
Ct. 160 (1993). Jett does not claimthat the search was

unr easonabl e under the Fourth Amendnent.
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residence within the past 24 hours was fal se because Jett and the
source allegedly had no contact during that period and there were
no controll ed substances at the residence. To suppress evidence
froma search because the affidavit in support of the warrant is
fal se, a defendant nust show that "the affiant nmade the statenent
wth deliberate falsity or with reckless disregard for the truth.”
United States v. lvy, 973 F.2d 1184, 1188 (5th Cr. 1992), cert.
denied, 113 S. . 1826 (1993).

The record indicates that Jones wote the affidavit on
Septenber 7, and that the source was present at Jett's residence on
Septenber 5, approximately 48 hours before the affidavit was
witten. Jett cannot establish from this record that Jones'
statenent that the source had seen the controlled substances w thin
24 hours was nmade with "deliberate falsity" or "reckless disregard
for the truth." At nost the record establishes that Jones stated
24 rather than 48 hours. In any event, there is no evidence that
Jones knowingly relied on a false statenent.® Consequently, Jett
cannot establish Strickland prejudice from counsel's failure to
nmove to suppress. See Lockhart v. Fretwell, 113 S. C. 838, 844
(1993).

3.
As discussed, we review Jett's two insufficient evidence

clains only within the context of his ineffective assistance of

6 Jett also conplains that the controll ed substances
referenced in the affidavit were actually references to
"packages" which, in fact, contained no drugs. This contention
does not suggest that Jones knowingly relief on a fal se
statement .



counsel claim Jett asserts first that the Governnent failed to
prove that the drug transaction took place within 1,000 feet of
school pursuant to 21 U S.C. § 860. Jett raises this argunent for
the first time on appeal; therefore, we will not address it.’
United States v. Borders, 992 F.2d 563, 569 (5th Cr. 1993).

Jett clains also that his counsel failed to challenge the
sufficiency of the evidence establishing that he was predi sposed to
commt the offense. Qur review of the record reveals that the
governnent's evidence of predisposition was sufficient to support
the jury's verdict.? Consequently, Jett cannot denonstrate
Strickland prejudice from counsel's failure to challenge the
sufficiency of the evidence.

4.

Finally, for Jett's claim that the Governnent w thheld

excul patory and inpeachnent material in violation of Brady v.

Maryland, 373 U S. 83, 83 S. C. 1194 (1963), we fail to see, as

! Simlarly, Jett clains for the first tinme on appeal that his
counsel was being investigated by the Federal Bureau of

I nvestigation during his trial and therefore that he was
operating under a conflict of interest. W need not consider
this claim Borders, 992 F.2d at 569.

8 We nust "accept every fact in the light nost favorable to
[the] jury's guilty verdict, and nay reverse only if no rational
jury could have found predisposition beyond a reasonabl e doubt.™
United States v. Byrd, 31 F.3d 1329, 1335 (5th G r. 1994). There
was evidence at trial that Jett was "braggi ng" about his

i nvol venent in drug-trafficking; and surveillance of Jett's
residence indicated activity consistent with drug-trafficking.
There was al so evidence that Jett inforned the source that he
coul d obtain marijuana and cocaine. This evidence was sufficient
to support the jury's finding that Jett was predi sposed to commt
the offense. See Lockhart, 113 S. C. at 844; United States v.
Mora, 994 F.2d 1129, 1137 (5th Gr.), cert. denied, 114 S. O

417 (1993).



di scussed, how we nmay consider this in connection with Jett's
i neffective assistance claim therefore, we refuse to consider this
ot herwi se procedurally barred claim

C.

Finally, Jett clains he was entitled to an evidentiary hearing
to resolve factual disputes in the record. A novant is not
entitled to an evidentiary hearing if the clains are plainly
refuted by the record. 28 U S.C. § 2255; United States v. G een,
882 F.2d 999, 1008 (5th Gr. 1989). As noted, the record
establishes that Jett was not denied effective assistance of
counsel ; he was not entitled to an evidentiary hearing.?®

L1,

For the foregoing reasons, the denials of the § 2255 notion

and notion to reconsider are

AFFI RVED.

o Jett also clains for the first tinme on appeal that the
cunmul ative effect of the errors render his conviction
fundanentally unfair. W need not address this issue. Borders,
992 F.2d at 569.



