IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60557
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
vVer sus
NELSON BASS,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Northern District of M ssissipp
(CR 4:93-CR173)

(February 24, 1995)
Before KING JOLLY, and DeMOSS, Circuit Judges.
PER CURI AM *
Nel son Bass pleaded guilty to bank robbery. The district
court sentenced himto 42 nonths of inprisonnment, to be foll owed by
a three-year termof supervised release. The district court also

ordered Bass to pay $40 in restitution.

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



I

Despite having nedical authority determ ning him conpetent,
Bass contends that the district court should have rejected his
guilty plea, given the reservati ons expressed by def ense counsel as
to Bass's sanity. Bass cites no legal authority to support his
posi tion.

During the pre-trial proceedings, the governnment noved to have
a psychiatric evaluation of Bass because of concern that he was
suffering froma nental disease defect, injury, or other deficiency
possibly related to his HV positive status. The district court
granted the notion, ordering Bass to be transported to the Mdi cal
Center for Federal Prisons at Springfield, M ssouri, for
psychiatric exam nation. Although Springfield s report is not in
the record, defense counsel acknow edged that Springfield found
Bass to be sane both at the present tine and at the tinme of the
all eged offense. Despite that finding, defense counsel noved for
anot her psychiatric exam nation, based upon counsel's belief that
it was in Bass's best interests to assert an insanity defense
Before the district court could consider this notion, Bass deci ded,
over counsel's reservations, to plead guilty.

Constitutional due process protects a person who is nentally

i nconpetent fromtrial or a guilty plea conviction. See Pate V.

Robi nson, 383 U. S. 375, 378 (1966). The conpetency standard for
pl eading guilty is the sane as the conpetency standard for standing

trial: whether the defendant has "sufficient present ability to



consult with his lawer with a reasonable degree of rational
under st andi ng" and a "rational as well as factual understandi ng of

the proceedings against him" Godinez v. Mran, 113 S.C. 2680,

2685-86 (1993) (quoting Dusky v. United States, 362 U S 402

(1960)). |If there is any doubt as to the defendant's nental state
during the guilty plea hearing, the district court must conduct an
inquiry as to conpetence. Pate, 383 U S. at 385.

At the guilty plea hearing, Bass infornmed the court that he
believed he fully understood what was happening. Upon the court's
query, defense counsel stated that he disagreed with Springfield's
opinion as to Bass's sanity and that there was sone question in
counsel's m nd regardi ng Bass's conpetency. Counsel asserted that
Bass rejected a possible insanity defense, believed hinself to be
conpetent, and wanted to enter a guilty plea. The district court
determned that it would take the opinion of the professionals at
Springfield and found Bass to be conpetent to enter a guilty plea.

Al t hough def ense counsel had sonme question as to Bass's nent al
conpet ence, such question did not raise serious doubts that Bass
| acked the rational ability to consult with his attorney and to
understand the proceedings. Counsel's questioning of Bass's
soundness of mnd appears to have stemmed, in nmgjor part, from
Bass's desire to reject counsel's planned insanity defense and to
plead guilty. Such action could just as easily be explained as
Bass's desire to accept responsibility for his actions.

Addi tional ly, Bass received a psychiatric eval uation that found him



to be nentally conpetent at the tine of the exam nation and at the
time he coonmtted the alleged offense. The district court also
gquestioned Bass concerning his ability to understand the
proceedi ngs. There was no triggering factor present at the guilty
pl ea hearing to require the district court toinquire further as to
Bass's nental conpetence. The district court did not err in
accepting Bass's quilty plea.
|1

Bass al so argues that the district court erred in overruling
his notion for a downward departure based upon di m ni shed nent al
capacity, pursuant to U S.S.G 8§ 5K2.13. Bass contends that the
district court confused the concept of nental conpetence wth
reduced nental capacity, which are separate ideas.

Under 8§ 5K2.13, a departure is warranted:

[i]f the defendant comm tted a non-viol ent offense while

suffering fromsignificantly reduced nental capacity not

resulting from voluntary wuse of drugs or other

i ntoxi cants, a |l ower sentence may be warranted to refl ect

the extent to which reduced nental capacity contributed

to the comm ssion of the offense[.]
8§ 5K2. 13 (policy statenent). W will not reviewa district court's

refusal to depart from the Quidelines unless the refusal was in

violation of the law. United States v. Adans, 996 F.2d 75, 78 (5th

Cr. 1993).
At sentencing, the district court refused to apply a downward
departure pursuant to 8 5K2.13 and st at ed:

[t] he doctors have found that you are nentally conpetent,
even though it does appear that you have sone di m ni shed



capacity, but | have no doubt that you knew when you did

the act that you pleaded guilty to that you knew t hat you

were commtting a crine. That is the standard.

The district court's refusal to depart fromthe Gui delines was
not in violation of the law. The district court recogni zed that it
had the authority to depart under 8§ 5K2.13 and acknow edged t hat
Bass suffered from "sonme dimnished capacity."” However, the
district court rejected the concept that Bass suffered from the
degree of dimnished capacity that would have affected his
participation in the offense of conviction. Section 5K2.13
recogni zes the grant of a downward departure for sonmeone who was
suffering from a "significantly reduced nental capacity" at the
time he coomtted an offense. See U S.S.G § 5K2.13 (policy
statenent). The district court did not consider Bass to have a
"significantly reduced nental capacity.” Therefore, the district
court did not consider Bass to be eligible for a dowmmward departure

under § 5K2.13.
Bass cites United States v. Cantu, 12 F.3d 1506 (9th Gr.

1993) to support his proposition that nental conpetence and
di m ni shed capacity were different concepts. However, Bass's
reliance on Cantu is inappropriate. Cantu did not address the
proposition for which Bass cites it, but instead considered whet her
the defendant's nental disorder of post-traumatic stress syndrone
significantly reduced his capacity for the purposes of the
gui delines departure policy under § 5K2.13. As Bass cannot

denonstrate that the district court violated the lawin refusingto



depart from the guidelines, his assertion provides himno ground

for relief. See United States v. Buenrostro, 868 F.2d 135, 139

(5th Gr. 1989), cert. denied, 495 U S. 923 (1990).

111
For the reasons stated herein, the judgnent of the district
court is

AFFI RMED



