IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60649

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus

J. D. SANDERS & RI CHARD JOHNSCN,
Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Northern District of M ssissipp
(CR-93-128-1 & 3)

(Cct ober 20, 1995)

Bef ore REAVLEY, JOLLY, AND WENER, G rcuit Judges.
PER CURI AM:

Def endant s- Appel l ants J. D. Sanders and Ri chard Johnson appeal
from their convictions on drug-related charges. The forenost
i ssues before us are (1) whether the district court's apparent

presentation of contradictory instructions to the jury on an issue

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



crucial to Johnson's defense constituted reversible error, and (2)
whet her the evidence presented at trial was sufficient to support
Sanders's conviction for operating a continuing crimnal enterprise
(CCE). As we conclude that the record supports both defendants'
convictions on all counts and that the district court conmtted no
reversible error, we affirm
l.
FACTS AND PROCEEDI NGS

I n August 1993, a federal grand jury for the Northern District
of Mssissippi returned an indictnment charging nunmerous co-
def endants, including Sanders and Johnson, wth drug-related
of fenses.! Johnson was charged with one count of conspiracy to
distribute and possess with intent to distribute cocaine base
(crack) and with four counts of aiding and abetting distribution
and possession with intent to distribute crack. Sanders was
charged with 29 counts of drug- and firearns-rel ated offenses.
Sanders's firearns charges were severed by the district court,
however, so only the drug-related charges are inplicated in his
appeal. At the conclusion of the trial in which several w tnesses
detailed drug transactions involving Sanders and, to a |esser
degree, Johnson, the jury found both defendants guilty on all
counts. Both Sanders and Johnson tinely appealed their
convi ctions, but Sanders chal | enges only his CCE conviction and hi s
convi ction on one count of distribution and possession with intent

to distribute marijuana.

!Only Johnson and Sanders are involved in this appeal.
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.
ANALYSI S

As is typical and understandable in cases of this kind,
Johnson and Sanders have rai sed every concei vabl e i ssue on appeal . 2
After carefully reviewwng the record and the positions of the
parties in their briefs and at oral argunment, we conclude not only
that none of the alleged deficiencies at trial constituted
reversible error, but also that just two of the issues raised by
Johnson and Sanders are of sufficient nerit to warrant a nore
detail ed di scussi on.

First, the record reflects that in the oral charge of the
jury, the district court apparently spoke contradictory
instructions on an issue critical to Johnson's defense. Johnson
centered his defense on the claimthat he was sinply a bystander on
a nunber of occasions when drug transactions occurred. It is well

established that the nere presence of a defendant in a "clinmate

2Specifically, Sanders contends that the evidence at trial was
insufficient to sustain his conviction for operating a CCE;, that
the district court should have granted his notion for judgnent of
acquittal; and that the district court's choice of jury instruction
on the CCE charge constituted reversible error.

For his part, Johnson asserts that the evidence was
insufficient to support his conviction for conspiracy and for
aiding and abetting; that the governnent should not have been
allowed to use its perenptory challenges to exclude certain
African-Anerican jurors; and that the district court committed
reversible error by failing to informthe parties properly of its
proposed action with regard to jury instructions and by fashi oni ng
i nadequate--and in one instance inconsistent and thus confusing--
jury instructions. Johnson also asserts that he should have been
given a downward adjustnent in sentencing for his allegedly mnor
role and that his Fifth and Ei ghth Arendnent rights were viol ated
by the differential in punishnments inposed by the United States
Sent enci ng Guidelines for violations involving powder cocai ne and
crack cocai ne.



that reeks of sonmething foul" is in and of itself insufficient to
support a conviction for conspiracy.® After properly instructing

the jury on that legal principle, the district court apparently

stated, incorrectly, that a nere bystander could in fact be
convicted of conspiracy. We have consistently recognized the
probl ematic nature of inconsistent jury instructions: "The

difficulty created by i nconsi stent or contradictory instructions on
a material point is, first, that it is inpossible for the jury to
know which is to be their guide, and second, it is inpossible after
the verdict to ascertain which instruction the jury followed."* In
essence, "[t]he effect of a conflicting instructionis to nullify
a correct one."®

In this case, however, the district court's apparent m stake
was sufficiently renmedied to render any resulting error harnl ess.
The jury requested and received a copy of the instructions on the
charge at issue. That typewitten copy of the jury instructions
read, in relevant part, "Of course nere presence at the scene of an
al l eged transaction or event, or nere simlarity of conduct anong
various persons, and the fact that they nmay have associated with
each other . . . does not necessarily establish proof of the
exi stence of a conspiracy." The contradictory, erroneous statenent

is nowhere to be found in the witten version of the jury

3See U.S. v. Dean, 59 F.3d 1479, 1485 (5th Gr. 1995); U.S. v.
Sandoval , 847 F.2d 179, 185 (5th Gr. 1988).

“‘Nowel | By and Through Nowell v. Universal Electric Co., 792
F.2d 1310, 1316 (5th Cir.), cert. denied, 479 U S. 987 (1986).

°ld.



instructions. Accordingly, we are convinced that here the district
court's "slip of the tongue," as cured by the straightforward and
accurate statenent of the applicable | aw subsequently furnished in
witing to the jurors following their request, did not constitute
reversible error.

The second issue that merits discussion is Sanders's
contention that the record fails to support his conviction for
operating a CCE. To convict on a CCE charge pursuant to 21
US CS 8§ 848, the governnent nust establish, inter alia, that the
def endant acted "in concert with five or nore other persons with
respect to whom such person occupies a position of organizer, a
supervi sory position, or any other position of nanagenent."® The
jury need not unani nously agree on the sane five individuals, so
| ong as each juror finds that the defendant supervised, organized,
or managed any five subordinates.’ Indeed, the actual identity of
the subordinates is insignificant, as the focus of the CCE statute
is the size of the enterprise rather than the character of its
nmenbers. 8

The governnent argues to us that evidence adduced at trial

supports a finding that Sanders nmanaged, supervi sed, or organized

621 U.S.C.S. § 848(c)(2)(A) (Law. Co-op. Supp. 1995).

‘'U.S. v. Linn, 889 F.2d 1369, 1374 (5th Gr.), cert. denied,
498 U.S. 809 (1989).

81d. (quoting United States v. Markowski, 772 F.2d 358, 364
(7th Gr. 1985), cert. denied, 475 U S. 1018 (1986)). Thi s
principle is particularly pertinent here, as the governnent at
trial presented evidence regarding Sanders's relationship with two
uni dentified individuals.




up to thirteen individuals, eleven of whomwere identified by nane
and two of whomwere not. W recognize that there was a paucity of
evidence as to sone of those thirteen individuals. Nonetheless,
after painstakingly reviewing the record and closely heeding the
argunents of the parties on appeal, we are satisfied that a
reasonabl e jury coul d have found that Sanders nmanaged, supervi sed,
or organized at least five of the thirteen proffered individuals.
In so holding, we note that Sanders need only have "organi zed" or
"supervi sed" or "managed" the individuals in the everyday sense of
the word.® As "the terns "~organi ze,' “supervise,' or ~nmanage' are
used disjunctively in the statute,"® the governnent was not
required to establish that Sanders had a direct, supervisory
relationship over the individuals in question.
L1,
CONCLUSI ON

For the foregoing reasons, the convictions of Johnson and

Sanders are

AFFI RVED.

°See U.S. v. Hinojosa, 958 F.2d 624, 630 (5th GCr. 1992).

0] d.



