UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60658
Summary Cal endar

W LLI E JAMES STEWART,
Pl ai ntiff-Appellant,
VERSUS
J. STEWART MURPHY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of M ssissipp
(4:93-CV-121-B-0)

(Novenber 30, 1994)
Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.

PER CURI AM !

Wllie Janmes Stewart appeals from the district court's
di sm ssal, pursuant to 28 U S.C. § 1915(d), of his civil rights
conplaint. W AFFI RV

| .

On April 14, 1993, Stewart, a state prisoner proceeding pro se
and in forma pauperis, filed a "Conpl ai nt Concerning Conditions of
Confinement" pursuant to 42 U.S.C. 8 1983. He clained that nenbers

of the M ssissippi Parole Board violated his due process rights and

. Local Rule 47.5.1 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that rule, the court has determ ned
that this opinion should not be published.



the ex post facto clause by changing his "set-off" (the period
bet ween parol e denial and reconsideration) fromone year to five
years. Stewart requested that his set-off be returned to the
original, one-year schedule, and that he be awarded $225,000 in
conpensatory and punitive damages.?

The district court dism ssed, wthout prejudice, Stewart's
conplaint as duplicative of a 28 U S.C. §8 2254 conplaint in which
Stewart al so chall enged the Parole Board's decision to change the
set-of f period. The court noted that Stewart's 8§ 2254 acti on was
held i n abeyance pending a decision on class certification of the
set-of f issue, Hunter v. Murphy, (N.D. Mss. No. 2:92CV147-S-0,°3
and that Stewart's 8 2254 claim had been "brought under" the
pendi ng class claim

1.

A district court may di sm ss sua sponte a pauper's conpl aint
as frivolous when the conpl aint | acks an arguable basis in either
law or fact, 28 U S.C. 8 1915(d); and we review such a di sm ssal
for abuse of discretion. Denton v. Hernandez, 112 S. C. 1728
1734 (1992).

Pursuant to 8 1915(d), a civil rights action nmay be di sm ssed
as duplicative. Pittman v. More, 980 F.2d 994, 994-95 (5th Cr.

1993). Stewart concedes that the instant action is based upon the

2 Stewart filed an anended conpl aint, requesting a jury trial
and alleging that he suffered nental pain and anguish as a result
of the intentional wongdoing of the defendants.

3 The set-off issue is on remand from Hunter v. Mirphy, No.
92-7747 (5th Cr. March 31, 1993) (unpublished).
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sane due process issues raised in his 8§ 2254 proceeding, but
contends that the dismssal of this civil rights action deprives
himof his right to nonetary danages. The district court has not
determ ned, however, whether to classify the pending class action
on the set-off issue as a habeas or a § 1983 matter. Thus, Stewart
shoul d be provided the opportunity to amend his pending 8§ 2254
action to include his claimfor noney damages.* The di sm ssal was
proper .
L1l
For the foregoing reasons, the judgnent is

AFFI RVED.

4 Li kewi se, the ex post factor issue can be considered in the
pendi ng acti on.



