IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 94-60746
(Summary Cal endar)

LORENZO LEE LONG NO and
Wfe, CYNTHI A JOANSON LONG NO,
Pl aintiffs-Appellants,
ver sus

CHI LES OFFSHORE, | NC.

Def endant - Appel | ee.

Appeal fromthe United States District Court
for the Southern District of M ssissipp
(2:90- CV-200)

Novenber 16, 1995

Bef ore GARWOOD, W ENER and PARKER, Circuit Judges.
PER CURI AM *

In appealing from the district court's judgnent for the
enpl oyer in this case arising under the Jones Act, 46 U . S.C. § 688,

Plaintiffs-Appellants Lorenzo Lee Longino and Cynthia Johnson

“Local Rule 47.5 provides: "The publication of opinions that
have no precedential value and nerely decide particul ar cases on
the basis of well-settled principles of |aw inposes needless
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Longi no, husband and wife, urge that the district court clearly
erred in its causation findings and abused its discretion in
allowing an alleged "surprise" witness to testify. D scerning no
clear error in the court's factual findings and no abuse of
discretion in its allowing the subject witness to testify for
pur poses of inpeachnent only, we affirm the judgnent of the
district court. In light of this decision, we deny as unnecessary
t he noti on of Defendant - Appellee Chiles Ofshore, Inc. for | eave to
file a supplenental brief.
I
FACTS AND PROCEEDI NGS

On Septenber 6, 1990, Longino was hel ping to place a 36-inch
"spacer" inside the "nobuse hole" on a jack-up rig. Longi no was
assigned to attach the geol ograph line to another conponent of the
machi nery on the rig, a "kelly shuck." Upon conpletion of that
task, Longi no was asked by a fell ow enpl oyee whet her the spacer was
ready to be dropped into the nouse hole, and Longi no replied that
it was. The fell ow enpl oyee then dropped the spacer into the nouse
hol e, causing the "geol ograph | ine" to uncoil and knock Longi no of f
his feet.?

Longino testified that he |anded on his upper back and
shoul ders and that he felt pain and soreness in his back and
shoul ders after the accident. Longi no added that, because anot her

crew nenber was off duty attending a funeral and the crew was

1 \When a spacer is no longer needed, it is retrieved by neans
of a small line, called a "geolograph line," which is attached to
the spacer in anticipation of such eventuality.
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attenpting to qualify for a bonus conditioned on there being no
| ost-tine accidents for one year, he (Longino) felt conpelled to
conti nue working after his fall. Marty G anger, the only crewman
who saw Longino fall, testified that, although Longino's feet were
swept fromunder hi mby the geol ograph line, causing himto fall on
his side, Longino's head and shoul ders did not touch the surface.

Three days | ater, on Septenber 9, 1990, Longi no stepped off a
rotary table and fell onto his back. He did not conplain of injury
i medi ately after either incident.

Chil es i ntroduced evi dence to show that Longi no had conpl ai ned
of nunbness in his hands and arnms prior to the accidents.? As
noted, however, Longino did not conplain of nunbness or soreness
imedi ately followng his accidents. Longino's fall on Septenber
6t hsQgthe one to which he attributes his injuriessgqwas not
particularly serious; he nerely fell onto his buttocks and hands,
or onto his side, froma height of approximtely one foot.

Despite the two incidents descri bed above, Longi no conpl eted
his nulti-day shift w thout conplaint,® working routinely until
Septenber 14, 1990. On that date Longino conplained again of
nunbness in his arns and soreness in his shoul ders and asked for
medi cal attention. He did not, however, refer to any particular

causal incident at that tine.

2 Longi no deni ed that he conpl ai ned of nunbness in his hands
and arns prior to the accidents.

3 Longino testified that he conplained to Doug Hoffpauir
Billy Roderick, and Byron Pool e, but Hoffpauir and Roderick denied
that Longino had conplained to them Poole did not testify at
trial.



In response to his request for treatnent, Longi no was taken to
a hospital where he stayed for eight days. Wthin two weeks he
underwent cervical fusion surgery. Longino told his treating
physi ci ans that his "soreness" first appeared after his Septenber
6, 1990, accident. Even though Longino reported both incidents to
his treating physicians, one of those physicians was of the opinion
that Longi no's cervical abnormality existed prior to the Septenber
6, 1990, fall. This physician was of the opinion that either fal
coul d have aggravated the preexisting condition; however, no firm
opi ni on was expressed as to whether one or both of the falls in
fact aggravated the condition. ("The falls could have nade a
preexisting structure abnormality synptonmatic.")

After M. and Ms. Longino filed the instant Jones Act | awsuit
against the rig owner, the district court conducted a bench trial.
The court denied Chiles' notion for a directed verdict, but after
Chiles rested the district court entered judgnent for that
enpl oyer. The court found that Chiles' negligence was not a
proxi mate cause of Longino's injury,* noting that Longino's
testinony was contradicted by the testinony of five other crew
menbers and rejecting Longino's contention that the crew nenbers
woul d perjure thensel ves as revenge for his having caused the | oss
of the bonus.

Based principally on Longino' s behavior before and after the

4 The district court also found that Longino was a "seanan,"
that the jack-up rig was a "vessel" for purposes of the Jones Act,
t hat Chil es had been negligent, and that Longi no was contri butorily
negligent. Chiles has not appeal ed these findings.
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accident, the relatively mld nature of Longino's fall, and the
medi cal testinony, the district court found that Longino had a
preexisting condition and that it was not aggravated by the
Septenber 6, 1990, accident. After the court denied the Longi nos
Fed. R Cv. P. 59(e) notion, they tinely filed a notice of appeal.
I
ANALYSI S

Negl i gence, seawort hi ness, and causati on are questions of fact

in admralty actions. Verdin v. C & B Boat Co., Inc., 860 F.2d
150, 154 (5th Cr. 1988). When, as here, the action was tried
without a jury, we review the district court's factual findings
under the clearly erroneous standard, giving due regard to that
court's opportunity to judge the credibility of the wtnesses.

Fed. R Cv. P. 52(a); Johnson v. Ofshore Express, Inc., 845 F. 2d

1347, 1352-53 (5th Gir.), cert. denied, 488 U S. 968 (1988). The

plaintiff's burden in showi ng causation in a Jones Act negligence

actionis "featherweight," and evi dence of the slightest negligence
wll sustain a finding of liability. Johnson, 845 F.2d at 1352.
Longino characterizes as clearly erroneous the district
court's finding that the Septenber 6, 1990, accident did not cause
his injury. He insists that his testinony to the effect that he
fell on his back and shoul ders was not fully rebutted by Chiles.
Longi no argues that he may recover, notw thstandi ng a preexisting

condition, if the accident aggravated that condition, citing

Sandidge v. Salen Ofshore Drilling Co., 764 F.2d 252 (5th Cr.

1985) .



I n Sandi dge, we held that the district court had not msled
the jury by using a hypothetical case toillustrate its instruction
that the plaintiff would be entitled to recover if he proved that
t he defendant had caused an injury that aggravated a preexisting
condition. 764 F.2d at 260-63. The Third Crcuit, in Evans v.
United Arab Shipping Co. SA G, 4 F.3d 207, 209-10, 212-13 (3rd

Cr. 1993), cert. denied, 114 S C. 1065 (1994), held that a

seaman coul d recover, under the "feat herwei ght" standard applicable
in Jones Act cases for a condition that was aggravated by a work-
related accident, even though he had failed to present sufficient
evidence to show causation wunder the traditional comon |aw
st andar d.

Here, the district court could have found that the accident
aggr avat ed Longi no' s preexi sting condition; however, its concl usion

tothe contrary is not clearly erroneous.® See Zapata Hayni e Corp.

v. Arthur, 980 F.2d 287, 289 (5th Gr. 1992) ("Were there are two
perm ssi bl e views of the evidence, the factfinder's choi ce between
them cannot be clearly erroneous.") (internal quotations omtted),

cert. denied, 113 S. . 2999 (1993). As the district court did

not clearly err in finding that the accident neither proximtely
caused Longi no's i njury nor aggravated a pre-existing condition, we
affirmthat court's judgnent in favor of Chiles.

Longi no contends nevertheless that the district court erred

5> The district court's reliance on Varnado v. Qcean Drilling
& Exploration Co., 608 F.2d 557, 560 (5th Cr. 1979), was
m spl aced. I n Varnado, we considered a different |egal issue--

whet her t he evi dence was adequate to nmake a jury i ssue on proxi mate
cause. |d.



reversibly in permtting Alfred Roberts to testify, as Chiles had
failed to identify Roberts as a witness in its responses to
Longino's interrogatories or in connection with preparation of the
joint pre-trial order. The district court permtted Roberts to
testify because his testinony was of fered for inpeachnent purposes
only.

The requi renent of Fed. R G v. P. 26(a)(3)sQthat a party nust
provide to other parties information regarding the evidence that it
may present at trial sQdoes not apply to evidence presented solely
for inpeachnent purposes. Evidentiary rulings are reviewed for
abuse of discretion and wll require reversal only if the
chal l enged ruling affects a substantial right of the aggrieved

party. This is especially so in bench trials. Southern Pacific

Transp. Co. v. Chabert, 973 F.2d 441, 448 (5th Cr. 1992), cert.

denied, 113 S. . 1585 (1993).
A trial judge sitting without a jury is entitled to
greater latitude in the adm ssion or exclusion of
evidence. In a bench trial, reversal is only warranted
if all of the conpetent evidence is insufficient to
support the judgnent, or if it affirmatively appears that
the inconpetent evidence induced the court to make an
essential finding whichit otherw se woul d not have nade.
ld. (footnote omtted). In contrasting Longino's testinony with
that of the rest of the crewin connection with its analysis of the
causation issue, the district court took particular note of
Roberts' testinony that Longi no was observed wal ki ng over a couch
as he was leaving the rig on his way to the hospital. Thi s
evidence may well have induced the district court to make its

essential finding on the issue of causation.



Longino testified that, on the day he left the rig, he could
barely hold his head up, and doubts that he could have run to catch
the helicopter; but Roberts' testinony i npeached these statenents.
Roberts al so testified that Longi no had conpl ai ned of nunbness in
his arnms prior to his accident. This testinony was nerely
cunul ati ve. As Roberts' testinony was offered solely for
i npeachnent purposes, the district court did not abuse its
discretion in admtting it.

Finally, Longino argues that the district <court erred
reversibly in finding him contributorily negligent. W note,
however, that the district court found as fact that, in response to
his co-worker's inquiry, Longino had announced that he was ready
for the spacer to be dropped even though he had failed to determ ne
first that he was clear of the geol ograph Iine. The district
court's conclusion that Longino was negligent in failing to avoid
the hazard was not clearly erroneous.

AFFI RVED; Motion DEN ED as unnecessary.



