IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10075
Summary Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
vVer sus
W LLI AM JOSEPH LEE RI CHEY,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:94-CR-70-A(1)
Novenber 21, 1995
Before KING SM TH and BENAVI DES, C rcuit Judges.
PER CURI AM *

This is an appeal fromthe judgnent of conviction and
sentence, and the district court's order denying specific
performance of the plea agreenent. Appellant argues that the
Governnment did not reserve to itself the "sole" discretion to
det erm ne whet her he had provi ded substantial assistance and

alternatively that the Governnment's refusal to file the § 5K1.1

noti on was based on an inproper notive. W have reviewed the

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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record and the district court's opinion and find no reversible
error. Accordingly, we affirmon the reasoning of the district

court. United States v. Richey, No. 4:94-CR 70-A(1) (N. D. Tex.

Jan. 20, 1995).

Ri chey al so argues for the first tinme on appeal that the
district court erred in attributing to himthe entire anount of
| osses arising out of the fraudul ent tel emarketing schene and the
entire anount of the bogus tax refunds generated in the
fraudul ent tax return schene. The calculation of the anmount of

loss is a factual finding. United States. v. Wnbish, 980 F.2d

312, 313 (5th Gir. 1992), cert. denied, 113 S. C. 2365 (1993).

"[Questions of fact capable of resolution by the district court
upon proper objection at sentencing can never constitute plain

error." United States v. Guerrero, 5 F.3d 868, 871 (5th Gr.

1993), cert. denied, 114 S. C. 1111 (1994) (citation omtted).

AFFI RVED.



