IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10124
Conf er ence Cal endar

DONALD LEE SPENCE

Pl ai ntiff-Appellant,
vVer sus
CHUCK MORRI S ET AL.,

Def endant s- Appel | ees.

Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 7:93-CV-132-X
~ June 28, 1995

Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *

In his prolix, disorganized, and difficult-to-decipher
appel l ate brief, Appellant Donald Lee Spence has |isted 11 issues
for review (several are repeated), including: (1) a
di scrimnation claimbased on an allegation that the Defendants
refused to sign his § 1983 conplaint, (2) an allegation that the
Def endants adunbrated the evidence of the case, (3) a claimthat
the district court purposefully caused Spence to mss a filing

deadline, (4) an allegation that the policy of treating white

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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pretrial detainees differently fromconvicted prisoners resulted
in malicious discrimnation agai nst Spence, and (5) a claimthat
the Defendants violated a contract with another county to provide
care for inmates. As these issues were neither raised nor
revi ewed bel ow, they need not be addressed.

The rel evant issues Spence has addressed on appeal, which
were presented bel ow, can be placed in three categories: (1) a
claimthat his transfer fromcell five was cruel and unusual
puni shnment, (2) a deliberate-indifference claimarising fromhis
assignnment in cell eight, and (3) a claimthat pretrial detainees
receive preferential treatnment. Spence challenges the district
court's dismssal of his suit pursuant to FED. R CQv. P. 12(b)(6)
for failure to state a claim

"In reviewwng a Rule 12(b)(6) dismssal, this court accepts
all well pleaded avernents as true and views themin the |ight

nmost favorable to the plaintiff." Cooper v. Sheriff, Lubbock

County, Tex., 929 F.2d 1078, 1082 (5th Cr. 1991) (citation,

internal quotation, and alteration omtted). Such a dism ssal
w Il not be upheld "unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of his claimwhich
woul d entitle himto relief." 1d. (citation and internal
quotations omtted).

The transfer of Spence out of cell nunber five did not
occasion any constitutional violation. "[P]rison officials have
the authority to transfer an inmate to nore restrictive quarters

for non-punitive reasons.” Mtchell v. Sheriff Dep't, Lubbock

County, 995 F.2d 60, 63 (5th Gr. 1993). Spence has not stated
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any facts that would indicate that the Defendants had a punitive
nmotive for transferring himor that the place to which he was
transferred was nore restrictive.

Spence's statenent that he was nade to sleep on the floor
also fails to state a claim To state a claimof deliberate
i ndi fference, Spence needed to allege that he was deprived of a
basi ¢ human need--the mnimal civilized neasure of life's

necessiti es. See Harris v. Angelina County, Texas, 31 F.3d 331,

334 (5th Gr. 1994). Spence has not alleged such a deprivation.
At nost, he conplained that he was not confortabl e when noved

outside of his preferred cell for a tine. The constitution does

not require confortable prisons. Farner v. Brennan, 114 S. O
1970, 1976, (1994).

Spence's allegation regarding the preferential treatnent
accorded to pretrial detainees does not raise a constitutional
issue. Pretrial detainees are afforded a different |evel of
treatnment fromthat due convicted prisoners. "[T]he due process
cl ause of the fourteenth anendnent accords pretrial detainees
rights not enjoyed by convicted i nmates under the eighth
anendnent prohibition against cruel and unusual punishnment."”

Cupit v. Jones, 835 F.2d 82, 84 (5th Cr. 1987).

The district court did not err in dismssing Spence's suit.
The decision is AFFI RVED

Spence has noved this court to allow himto suppl enent the
record on appeal with information regarding a contract for care
of prisoners between Bayl or and Wchita Counties. This

informati on was not presented to the district court. As we "wll
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not ordinarily enlarge the record on appeal to include nmateri al

not before the district court,” Spence's notion is DEN ED

United States v. Flores, 887 F.2d 543, 546 (5th Cr. 1989)

(citation omtted).



