IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

Nos. 95-10156 and
95-10437
Summary Cal endar

CLLI E DAI LEY,
Pl ai ntiff-Appellant,
vVer sus
LTV AEROCSPACE & DEFENSE CO. ,
Def endant - Appel | ee.
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CLLI E DAI LEY,
Pl ai ntiff-Appellant,
vVer sus
VOUGHT Al RCRAFT COVPANY,
Def endant - Appel | ee.

Appeals fromthe United States District Court for the
Northern District of Texas
(3:91-CV-1327-X & 3:94-CV-325)

March 13, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.

PER CURI AM *
Through pi eceneal filings wth the Equal Enpl oynent

Qpportunity Conmm ssion ("EECC') over a period of several years on

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



sone charges, and failure to file wth the appropriate
adm ni strative agency on others, appellant Qlie Dailey created a
| egal and procedural norass for the trial court. W find that the
district court maneuvered through that norass with precision, and
therefore affirmin all respects the judgnents and rulings of the
district court that are the subject of this appeal.
I
Since 1990, Dail ey has brought three suits agai nst Vought and
its predecessor, LTV, for wviolations of enploynent-related
stat utes.
A
The first, Dailey v. LTV Aerospace & Defense Co., No. 95-10156

("Dailey 1"), alleged Vought discrimnated against Dailey on
account of his race and disability, retaliated agai nst hi mbecause
he conplained of discrimnation, and intentionally inflicted
enotional distress upon him Dailey al so sought to recover damages
pursuant to the Cvil R ghts Act of 1991 (the "91 Act). In Dailey
|, the district court:
-dism ssed Dailey's clains arising under the '91 Act, hol ding
that the discrimnatory conduct at 1issue occurred before
passage of the '91 Act (Septenber 7, 1993);
-struck Dailey's final supplenental conplaint, filed wthout
| eave of court, on the basis that the discrimnation clains
relating to Dailey's July 1993 |ayoff (the reason for the
suppl enental conplaint) weretoorenoteintine to the Cctober

1990 actions alleged in the original conplaint, and that no
EECC charge had been fil ed on those clains (Novenber 4, 1993);



-denied Dailey's second attenpt to file the sanme suppl enenta
conplaint a few days before the pretrial conference
(Decenber 14, 1993),;

-entered sunmary judgnent in favor of Vought on Dailey's
claims for intentional infliction of enotional distress and
violation of the Rehabilitation Act (Novenber 9, 1993);
-di sm ssed Dail ey's clai munder the ADA, wi thout prejudice, to
all ow conpletion of the adm nistrative process (Novenber 9,
1993); denied notion for reconsideration of that dism ssal
(Decenber 17, 1993);
-renoved Dailey's case fromthe jury docket because Dailey's
remai ning clains arose before the effective date of the '91
Act, and Dailey had not nmade a tinely attenpt to anmend his
previ ous charge of race discrimnation to include his Cctober
1992 attenpt to return to work (Decenber 17, 1993);
-after trial on the nerits of Dailey's clains, nade
findings of fact and conclusions of |aw dism ssing
Dai |l ey' s remai ni ng cl ains and entering final judgnent for
Vought (January 6, 1995).1
B
In his second lawsuit, filed on February 18, 1994 ("Dail ey
I1"), Dailey alleged Vought laid him off as the result of race
discrimnation and retaliation in violation of Title VII. Two
months after he filed the second suit, Dailey attenpted to anend
his conplaint to include clains that Vought violated the ADA, Title
VIl, and 42 U.S.C. 8§ 1981, when it failed to return himto work in
Cct ober of 1992. Before the district court could rule on this
motion to amend, Dailey withdrew it and filed a third action

("Dailey 111") asserting his ADA, Title VIl and 8§ 1981 cl ai ns.

This court has jurisdiction to hear Dailey's appeal fromthis
final judgnent pursuant to 28 U S. C. § 1291.



Dailey Il and Dailey Ill were subsequently consolidated, and

transferred to the sane judge who had heard Dailey |I.

In January 1995, the district court ruled as follows in the
consol idated action (Dailey Il and [11)2 1) Dailey presented no
nmore evidence of discrimnation than he had presented during the
trial of Dailey |I in support of his layoff clains, and his evi dence
was therefore insufficient to denonstrate discrimnation; 2) Dailey
and his counsel failed to conduct a reasonable inquiry into the
facts before filing Dailey Il challenging Dailey's layoff, and
sanctions against both Dailey and his counsel were therefore
appropriate; 3) Dailey's Title WVMI claim challenging the
defendants' refusal to allow himto return to work in Cctober of

1992 (asserted in Dailey 111) had already been disposed of in

Dailey |I; 4) Dailey's 8 1981 claim challenging the defendants'
refusal to allow himto return to work in October of 1992 asserted

in Dailey Ill was barred as it could have been asserted in Dailey

I; and 5) sanctions under Rule 11 were appropriate against both

Dail ey and his counsel for filing Dailey I11.

In April 1995, the district court granted Dailey's notion to

sever and entered final judgnent in Dailey Il and on the clains in
Dailey |1l alleging Title VI and 8 1981 violations. Dai |l ey's

2These rulings are the subject of Appeal No. 95-10437, the
second of Dailey's two consolidated appeals.



remai ning ADA claimin Dailey Ill is currently pending before the

district court.?3

I

Dail ey now appeals, challenging nost of the rulings of the
district court over the course of the litigation described above.
Dai |l ey argues that the district court: 1) should have allowed himto
anmend his conplaint in Dailey | to include additional Title VII clains,
because he either did not need to exhaust his adm nistrative renedies
or, if he needed to exhaust his renedi es, he had done so; 2) shoul d not
have dism ssed (without prejudice) his ADA clains from Dailey |; 3)
shoul d not have renoved Dailey | fromthe jury docket on the ground
that there were no post-'91 Act allegations properly before the court;
4) shoul d not have denied Dailey the right to ajury trial in Dailey |;
5) should not have dismssed Dailey's Title VIl and 8 1981 clains in

Dailey 1l and Ill; and 6) should not have inposed sanctions for
attenpting to bring the clains in Dailey Il and IIl that the district

court held were without nerit, or barred by res judicata.
W have reviewed the record, record excerpts, rulings of the
district court, and briefs of the party. Al though this litigation has

foll owed an agoni zing (and not yet conpleted) pathway to reach this

Pursuant to Rule 54 of the Federal Rules of Civil Procedure,
Dai | ey sought and was granted severance and issuance of a fina
judgnent of the dism ssal and sanctions orders in the second and
third suits. See Order of the District Court of April 12, 1995.
This court therefore has jurisdiction over the appeal of those
matters pursuant to 28 U S.C. § 1291.



appeal, in large part because of the careless pleading of the
plaintiff, we find that the district court has commtted no reversible
error inits rulings. W therefore AFFI RM

AFFI RMED



