IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10205
Conf er ence Cal endar

UNI TED STATES OF AMERI CA,

Pl ai ntiff-Appellee,
ver sus

THOVAS RAY DEAS
Def endant - Appel | ant.
Appeal fron1{hé On{téd-s{a{eé ﬁsﬂrict Court
for the Northern District of Texas
USDC No. 5:94-CV-192-C/5:90-CR-13-2
 June 27, 1995
Before JONES, WENER, and EMLIO M GARZA, Crcuit Judges.
PER CURI AM *
Thomas Deas argues that the district court erred in raising sua
sponte Rule 9(b) and in dismssing his 28 U S.C. 8§ 2255 notion

for abuse of the procedure. Abuse of the procedure nmay be raised

sua sponte by the district court. United States v. Flores, 981

F.2d 231, 236 n.9 (5th Gr. 1993).
A district court's dismssal under Rule 9(b) is reviewed for
abuse of discretion. |1d. at 234. A court nmay not reach the

nmerits of notions raising new clains unless the novant

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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establ i shes cause for not raising the point in a prior notion and
prejudice if the court fails to consider the new point.

Md eskey v. Zant, 499 U S. 467, 493-94 (1991). To denobnstrate

"cause," Deas nust show that "sone objective factor external to
the defense inpeded counsel's efforts” to raise the claimin the

initial notion. ld. at 493, quoting Murray v. Carrier, 477 U.S.

487, 488 (1986). A novant's pro se status does not necessarily
constitute "cause," and if the factual and | egal basis for an
argunent was reasonably available to the novant when he filed an
earlier notion, his delay in raising the issue will not be

excused. Saahir v. Collins, 956 F.2d 115, 118 (5th Cr. 1992).

Deas has not denonstrated cause, as defined in Md eskey, and
therefore we need not consider whether there is prejudice. See
id.

Even if a novant cannot neet the cause-and-prejudice
standard, a federal court may hear the nerits of a successive
notion if the novant establishes that a constitutional violation
probably caused himor her to be convicted of a crinme of which he
or she is innocent. Flores, 981 F.2d at 236. Deas has failed to
all ege a colorable claimof factual innocence. The district
court acted properly in dismssing his 8 2255 notion as abusi ve.

The district court's decision is AFFI RVED



