IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10220

Summary Cal endar

TAVALYN A. TIPS,

Pl ai ntiff-Appellant,
V.
REGENTS OF TEXAS TECH UNI VERSI TY, ET AL.,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas
(5:94 Cv 193 O

August 3, 1995

Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

Tamalyn A Tips appeals the dismssal of her suit wth
prejudi ce based on the district court's presunption that the case
had been settled. W reverse.

On August 2, 1994, Tips filed suit against the Board of

Regents of Texas Tech University and ten individual defendants

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.



pursuant to the Rehabilitation Act of 1973 (Rehabilitation Act),
the Anericans with Disabilities Act of 1990 (ADA), the Fourteenth
Amendnent, and state tort law. Tips alleged that she was a person
wth a disability or handi cappi ng condition within the neaning of
the Rehabilitation Act and the ADA, and she challenged the
University's decision to dismss her fromits doctoral programin
clinical psychol ogy wi t hout nmaki ng reasonabl e acconmodati ons to her
disability. The defendants answered the conplaint, and district
court entered a scheduling order directing that all notions and
pl eadi ngs be filed by January 3, 1995.

On Novenber 21, 1994, Tips' attorney notified the district
court coordi nator by tel ephone that there was "a pendi ng settl enent
inthe mtter." That sanme day, the district court entered an order
whi ch st at ed:

The parties have indicated to the Court
t hat t hey have settl ed this case.
Accordingly, this case is admnistratively
cl osed without prejudice to its being reopened
to enter an order of dismssal or if the
settlenment is not consummated. Counsel in
this case are ordered to file the papers
necessary to dismss this action on or before
thirty (30) days fromthe date of this order.

According to the affidavit of Tips' attorney, after |earning
that the defendants had rejected the settlenent, he called the
court coordi nator on Decenber 21, 1994, to "informthe Court that
the settlenment had fallen through."!? The affidavit states that

the court coordinator told the attorney that a witten filing would

1 The district court records do not reflect that the court
received this information



be required, but not that it nust be filed by a certain date

On Decenber 28, 1994, the district court sua sponte dism ssed
the suit with prejudice. The order of dismssal states that,

because the parties have not notified the court that they have not

consummated a settlenent, the court "presunes that the . . . cause
has been finally settled."” On Decenber 29, 1994, Tips' attorney
filed a "Notice to Court of Non-Settlenment." The district court

denied "any relief requested in the Notice [of Non-Settlenent],"
and it denied Tips' notion for a newtrial.? Tips appeals.

A district court may sua sponte dism ss an action for failure
to prosecute, FED. R CQv. P. 41(b), and it nmay order any sanctions
"as are just" for a party's failure to obey a pretrial order. FED.
R Gv. P. 16(f). Although it is unclear whether the district court
dismssed this suit pursuant to Rule 41(b) or Rule 16(f), this
court reviews a dismssal wunder either rule for abuse of

di scretion. Berry v. Ggna/RSI-Cigna, 975 F.2d 1188, 1191 (5th

Cir. 1992) (Rule 41(b)); S.E.C v. First Houston Capital Resources

Fund, Inc., 979 F.2d 380, 381-82 (5th Gir. 1992) (Rule 16(f)).

The court wll affirma dismssal wth prejudice

for failure to prosecute only when (1) there
is a clear record of delay or contunacious
conduct by the plaintiff, and (2) the district
court has expressly determned that |esser
sanctions woul d not pr onpt di ligent
prosecution, or the record shows that the

2 On the sanme day that she filed her notice of appeal, Tips
also filed a FED. R CVv. P 60(b) notion, which was denied by the
district court. The denial of that notion is not before the
court at this tine.



district court enployed | esser sanctions that
proved to be futile.

Berry, 975 F. 2d at 1191 (footnote omtted). In nost cases in which
this court has affirned a dismssal with prejudice for failure to
prosecute, the court has also found one of three aggravating
factors: "(1) delay caused by the plaintiff hinself and not his
attorney; (2) actual prejudice to the defendant; or (3) delay
caused by intentional conduct." Id. (internal punctuation and
citation omtted).

The court has characterized its review of a sanction under
Rul e 16(f) as "determ ni ng whet her the puni shnent fits the crine."”

First Houston, 979 F.2d at 382. A dism ssal under Rule 16(f) is

"generally permtted . . . only in the face of a clear record of
del ay or contumaci ous conduct by the [party]." 1d. (quotation and
citation omtted). The record nust also show that the district
court expressly considered whether a |less drastic sanction would
suffice. 1d. at 382-83.

In this case, the district court dismssed the suit wth
prejudi ce based on the failure of Tips' counsel to conply tinely
wth only one order; the court did not expressly determ ne that
| esser sanctions would be futile; and none of the aggravating

factors exi sts. Berry, 975 F.2d at 1191; First Houston, 979 F.2d

at 382. Under these circunstances, dismssal of Tips' suit
constituted an abuse of discretion.
The judgnent of the district court is REVERSED, and the case

is REMANDED with instructions to reinstate the case.






