IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10318
Conf er ence Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

ver sus
ROBERT CHRI STOPHER RACKSTRAW
Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
USDC No. 4:94-CV-564-Y/4:92-CR- 10-8
) April 16, 1996
Bef ore DUHE, DeMOSS, and DENNI'S, Circuit Judges.
PER CURI AM *
Robert Chri stopher Rackstraw has appeal ed the denial of his
28 U.S.C. 8§ 2255 nmotion. Rackstraw contends that he was the
victimof selective prosecution and entrapnment by Governnent
officials. Rackstraw wai ved these nonjurisdictional issues by

pleading guilty. United States v. Sarm ento, 786 F.2d 665, 668

(5th Gr. 1986). Rackstraw contends that the sentencing schene
for crack-cocaine violations violates his right to due process.

Rackstraw argues: (1) the sentencing schene is racially disparate

" Pursuant to Local Rule 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



in effect; (2) differences in punishnment for crack-cocai ne and
powder ed- cocai ne offenses are irrational; and (3) the terns
"crack-cocai ne" and "cocai ne-base" are unconstitutionally vague.
Rackstraw al so contends for the first time in his reply brief
that his sentence is unconstitutionally harsh. These issues have

been decided previously to the contrary. United States v.

Fi sher, 22 F.3d 574, 579 (5th Cr.), cert. denied, 115 S. . 529

(1994). Finally, Rackstraw contends that the district court
shoul d not have considered rel evant conduct in determning his
sentence and that the district court failed to nmake findings with
respect to simlarity, regularity, and tenporal proximty of his
prior acts. The district court’s technical application of the
sent enci ng gui delines does not give rise to a constitutional

i ssue and is not cognizable in a 8 2255 proceeding. United

States v. Vaughn, 955 F.2d 367, 368 (5th Cr. 1992).

This appeal is without arguable nerit and thus frivol ous.
Because the appeal is frivolous, it is DDOSMSSED. 5th Gr. R
42.2. W caution Rackstraw that any additional frivol ous appeal s
filed by himor on his behalf will invite the inposition of
sanctions. To avoid sanctions, Rackstraw is further cautioned to
review any pendi ng appeals to ensure that they do not raise
argunents that are frivol ous because they have been previously
deci ded by this court.

APPEAL DI SM SSED; SANCTI ON WARNI NG G VEN.



