IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-10350

EDDI E HOSEA HUNT,
Peti ti oner- Appel | ant,
vVer sus
GARY L. JOHNSON, DI RECTOR,
TEXAS DEPARTMENT OF CRI'M NAL
JUSTI CE, | NSTI TUTI ONAL DI VI SI ON,

Respondent - Appel | ee.

Appeal fromthe United States District Court for
the Northern District of Texas

April 24, 1996
Bef ore REAVLEY, GARWOOD and JOLLY, G rcuit Judges.

PER CURI AM *

Hunt commtted three separate arned robberies in a span of
approxi mately twenty days. He was indicted for each robbery, and
in a consolidated trial was convicted on each indictnent in a
Texas state court. Hunt was sentenced to 95 years in prison, 50
years in prison and a $10,000 fine, and life inprisonnment. Under

state law, the sentences were to be served concurrently. His

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



conviction was affirnmed by a Texas court of appeals.! Hunt did
not petition the Texas Court of Crimnal Appeals for

di scretionary review. |In Hunt’s post-conviction pleadings, the
Texas Court of Crimnal Appeals denied his three applications for
habeas relief.?2 Hunt then filed the instant federal habeas

petition. 28 U S.C. § 2254,

Based upon a magi strate’s reconmendation, the district court
denied Hunt’s petition for habeas relief and dism ssed the
petition. The district court also denied Hunt a certificate of
probabl e cause to appeal. Hunt alleged that he received
i neffective assistance of counsel because his appellate counsel’s
brief failed to raise any clains specific to one of the three
convi ctions (cause nunber F91-39619-TP for which he was sentenced
to 50 years inprisonnment and ordered to pay a $10,000 fine). W
granted a certificate of probable cause and ordered the state to
address “whet her Hunt nust show prejudice to obtain relief on his
claimthat his appellate counsel failed to argue any issue

relating to No. F91-39619-TP.” Finding that he nmust, we affirm

Hunt v. State, Nos. 05-91-00767(68 and 69)-CR (Tex. App. -
Dal | as, August, 14, 1992) (unpubli shed).

2Ex _parte Hunt, No. 24,065-01 (Tex. Crim App. Novenber 18,
1992) (application denied wthout witten order on findings of
trial court without a hearing); Ex parte Hunt, No. 24,065-02
(Tex. Crim App. March 3, 1993) (application denied w thout
witten order); Ex parte Hunt, No. 24,065-03 (Tex. Crim App.
Novenber 17, 1993) (application denied without witten order on
findings of trial court w thout a hearing).
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Appel l ate counsel filed a brief in Hunt’s consoli dated
appeal and failed to raise any issues with respect to one of
Hunt’ s three convictions. Essentially, on direct appeal, if Hunt
had been successful on all conplaints, his conviction in cause
nunber F91-39619- TP woul d not have been affected. Was Hunt
constructively wthout counsel on appeal, or was counsel

i neffective?

Where a defendant is without counsel, it is inappropriate to

apply either the prejudice requirenent of Strickland or the

harm ess-error anal ysis of Chapnan.® Prejudice is presunmed when
a def endant experiences a conpl ete denial of counsel, whether
actual or constructive.* However, |eaving a defendant
“conpletely wthout representation during the appellate court’s
actual decisional process . . . is quite different froma case in
which it is claimed that counsel’s performance was ineffective.”®
Appel | ate counsel raised several grounds for appeal, all of which
were rejected by the court of appeals. Hunt does not claimthat
he was constructively w thout appellate counsel, only that

appel l ate counsel failed to raise conplaints as to one of the

SStrickland v. Washi ngton, 466 U. S. 668, 104 S.Ct. 2052, 80
L. Ed. 2d 674 (1984); Chapnan v. California, 386 U S. 18, 87 S. Ct
824, 17 L.Ed.2d 705 (1967).

“United States v. Riascos, 76 F.3d 93, 94 (5th Cr. 1996).

sPenson v. Chio, 488 U.S. 75, 88, 109 S.Ct. 346, 354, 102
L. Ed. 2d 300 (1988).




convictions. Hunt was not “conpletely w thout representation
during the appellate court’s actual decisional process.”® W
hol d that Hunt was represented by counsel.’ Counsel is not

i neffective because he failed to raise issues requested by a
def endant or because he failed to raise every possible point on
appeal .8 Therefore, Hunt was required to neet the prejudice

prong of Strickland.® This he failed to do.

Penson, 488 U.S. at 88, 109 S.Ct. at 354.

"Conpare United States v. Riascos, 76 F.3d 93, 94 (5th Cr
1996) (defendant effectively had no counsel, where attorney filed
no appeal and nmade no objections to defendant’s sentencing after
def endant plead guilty); Childs v. Collins, 995 F.2d 67, 68 (5th
Cr.), cert. denied, 114 S.C. 613 (1993) (counsel failed to give
noti ce of appeal and w thdrew w thout inform ng defendant or
trial court); Bonneau v. United States, 961 F.2d 17 (1st Cr.
1992) (defendant who |l ost his right to appeal because of
dereliction of counsel was presunptively prejudiced); Lofton v.
Witley, 905 F.2d 885 (5th Cir. 1990) (counsel who presented no
clains of error to appellate court was afforded no
representation); Abdurrahman v. Henderson, 897 F.2d 71 (2d G
1990) (where defendant receives nore than nom nal representation
during state appeal, Strickland applies); C. Lonbard v. Lynaugh,
868 F.2d 1475, 1480 (5th Cr. 1989).

8Sharp v. Puckett, 930 F.2d 450, 452 (5th Gr. 1991).

%“To prevail on a claimof ineffective assistance of
counsel, Hunt nust show that (1) counsel’s perfornmance was so
deficient as to fall below an objective standard of
reasonabl eness and (2) there is a reasonable probability that,
but for the unprofessional errors, the result of the proceeding
woul d have been different.” Strickland, supra; Ward v. Witley,
21 F.3d 1355, 1361 (5th Gr. 1994), cert. denied, 115 S.Ct. 1257
(1995).




Hunt rai ses nunerous other “grounds of error” for our
review. After careful consideration of these issues, we AFFI RM

the district court’s order denying Hunt relief.



