UNI TED STATES COURT OF APPEALS
for the Fifth Crcuit

No. 95-10624
Summary Cal endar

JOSEPH ALFRED ROMVE, JR.,
Pl ai ntiff-Appellant,
VERSUS
WAYNE SCOTT, DI RECTOR, TEXAS DEPARTMENT OF
CRI M NAL JUSTI CE, | NSTI TUTI ONAL DI VI SI ON;
DAVID L. MYERS; GOAD, Doctor; K. 1VY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court
for the Northern District of Texas

Novenber 6, 1995
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.

PER CURI AM !
Rone challenges the dismissal of his § 1983 action. W
affirm
| .
Joseph Alfred Rone, Jr., a Texas Departnent of Crimnal

Justice (TDCJ) prisoner, filed a 42 U S C 8§ 1983 conplaint
alleging that he is being conpelled to attend school unlawfully

whil e incarcerated at the Venus Prison, a private facility operated

! Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particul ar cases
on the basis of well-settled principles of |aw inposes needl ess
expense on the public and burdens on the legal profession.™
Pursuant to that Rule, the court has determ ned that this opinion
shoul d not be publi shed.



under a contract with TDCJ. Rone also alleged that the state
statute which authorizes TDCJ to conpel inmates to work is a
violation of the Thirteenth Anmendnent prohibition against
i nvol untary servitude.

Rone filed an anended conplaint alleging that 1) the prison
| aundry does not properly clean the inmates' clothing; 2) the
kitchen facilities are i nadequate and unsanitary; 3) the guards are
not properly trained; 4) the comm ssary i s i nhadequately stocked; 5)
the mail roomis not operated in a constitutional nmanner; 6) the
| aw and general |ibrary personnel restrict the | egal rights of the
inmates; and 7) the grievance procedure is not handled in accord
wth the TDCJ rules and regul ations. Rone requested that the
facility be brought within the standards of Rui z? and that the mail
roombe operated in accord with the Guaj ardo® standards. Rone al so
sought conpensatory and punitive damages.

Ronme also filed a notion for a tenporary restraining order
(TRO or aprelimnary injunction directing the prison personnel to
return personal property confiscated fromRonme and al so to appoi nt
a nmonitor to insure that disciplinary proceedings were not
mal i ciously instituted agai nst Ronme. Rone requested consi deration
of an energency tenporary restraining order because he had been

retaliated against as aresult of filing the conplaint. Rone filed

2 Ruiz v. Estelle, 503 F.Supp. 1265 (S.D. Tex. 1980), affirned
in part and vacated in part, 679 F.2d 1115, anended in part and
vacated in part, 688 F.2d 266 (5th Cr. 1982), cert. denied, 460
U S. 1042 (1983).

3 Quajardo v. Estelle, 568 F. Supp. 1354, 1368 (S.D. Tex.
1983) .




a second request for enmergency consideration of his TRO, requesting
that the court order prison officials to provide himw th access to
the law library and to insure that his mail is sent from the
prison. The district court denied Rone's request for a TRO
i ncludi ng his request for energency consideration. The nagistrate
judge sent a questionnaire to Rone on April 26, 1995, concerning
the clainms raised in his conplaint and anended conplaint and
directed Rone to file a response wthin 30 days of receipt of the
questions. On June 13, 1995, the magi strate judge reconmended t hat
Ronme's conplaint be dismssed for failure to prosecute his claim
because he had failed to file a response to the questionnaire. The
magi strate judge stated in a footnote that the questionnaire had
not addressed Rone's argunent that his constitutional rights were
vi ol ated by his being conpelled to attend school because the claim
was patently frivolous. The magi strate al so determ ned that Rone's
request for injunctive relief, based on the conditions of
confinenent at the Venus facility, was noot because he had been
transferred to the Lynaugh Unit.

Rone fil ed objections to the recommendati on, arguing that this
court isinerror in determning that prison officials nmay require
inmates to work without violating their constitutional rights.
Rone al so argued that the nagistrate judge did not consider his
request that he be given 60 days to conmunicate with the "other
plaintiff" before filing an answer. The district court adopted the
magi strate judge's recomendation and dismssed the conplaint

pursuant to Rule 41(Db).



.
A

Rone argues that the district court abused its discretion in
not granting his request for a 60-day delay in which to respond to
the questionnaire and that the district court should not have
di sm ssed his conplaint for want of prosecution because he sought
to obtain records of the disciplinary action against him at the
Venus facility so that he could respond to the questionnaire.

We find that the dism ssal of Rone's case was justified by his
failure to respond in any form to the nmmagistrate judge's
guestionnaire and by his contunmaci ous behavior toward the court.
Rone asserted in his objections to the mgistrate judge's
recommendati on of dism ssal that he had requested a 60-day delay to
answer the questionnaire and that he did not file answers to the
questionnaire because he wshed to communicate wth "other
plaintiffs" who apparently were transferred to another unit.
However, neither of these assertions is supported by the record
which includes no request for nore time to respond to the
questionaire and lists only Rone as the nanmed plaintiff (although
Ronme appears to seek relief on behalf of all inmates who are
subject to unconstitutional conditions at the Venus facility).
Ronme did not and still has not provided the court with a reasonabl e
explanation for failingto filetinely answers to the questionnaire
and certainly should have attenpted to do so after receiving the
magi strate judge's reconmendati on. "[I]f the refusal to conply

[with a court order] results from honest confusion or sincere



m sunderstanding of the order, the inability to conply, or the
nonfrivol ous assertion of a constitutional privilege" would render

a dismssal with prejudice an abuse of discretion. Brinknmann v.

Dallas County Deputy Sheriff Abner, 813 F.2d 744, 749 (5th Cr.

1987) . Rone's failure to respond to the questionnaire does not
appear to arise from confusion on his part or from a genuine
inability to respond.

Further, from the tone of Rone's pleadings, he has aptly
characterized hinself as a "belligerent claimant.” Wile his case
was pending, Rone wote to the clerk of this court conplaining
about federal judges upholding unconstitutional state |aws. He
al so threatened to sue "the next Judge who Denies Hi s/ Her nandate
denying their Constitutional responsibilities, abusing their
authority and discretion.” In another letter to the magistrate
judge, Rone again threatened further litigation if the court did
not correct its abuses of discretion in connection with his case.
Finally, Rone has nade no effort to respond to the questionnaire
whi ch the magi strate judge specifically tailored to the cl ai ns made
in his conplaint. Ronme's | ack of respect toward the district court
and disregard of its orders justified the inposition of the harsh

sanction of dism ssal. See Brinkmann, 813 F.2d at 750 ("shrill and

blustery Ilitigant" was not |ikely to be controlled by the
inposition of a sanction |ess than dism ssal with prejudice).
B
Al t hough t he magi strate judge recomended t he di sm ssal of the

conpl aint, he al so recommended that Rone's claimthat he coul d not



be conmpelled to attend school be dism ssed as frivolous under 28
U S C § 1915(d). Rone argues that inmates cannot be conpelled to
work or attend school because they are nerely sentenced to
confinenent under Texas | aw. Rone acknow edges that this court has

hel d ot herwi se, see Mkeska v. Collins, 900 F.2d 833, 837 (5th Cr

1990), opinion w thdrawn and superseded on reh'g on jurisdictional

grounds, 928 F.2d 126 (5th Gr. 1991), but argues that the court is
retroactively applying such law in violation of the Texas
Consti tution.

An in forma pauperis conplaint may be dism ssed as frivol ous

under 8 1915(d) if it lacks an arguable basis in law or in fact.

Denton v. Hernandez, 504 U. S. 25, 31 (1992). This court reviews a

§ 1915(d) dism ssal under the abuse-of-discretion standard. [d. at
33.
In Wendt v. Lynaugh, 841 F.2d 619, 620 (5th Cr. 1988), the

plaintiff inmate al so argued that, under Texas law, a prisoner is
sentenced to confinenent only and nay not be conpelled to perform
| abor. The court rejected this argunent, determning that thereis
Texas statutory authority for requiring inmates to work and al so
that the " Thirteenth Arendnent is inapplicable where involuntary
servitude is inposed as punishnment for crine.'" Id. (citation
omtted). The district court correctly dism ssed as frivol ous
Rone's claimthat it was unconstitutional for prison officials to

force himto attend school.



C.

Rone's claimto enjoin the officials of the Venus facility
fromtaking disciplinary action against himin retaliation for his
refusal to attend school and his legal activities is noot because
Ronme was transferred fromthe Venus facility to the Lynaugh Unit

while his action was pending in the district court. See Rocky v.

King, 900 F.2d 864, 867 (5th Cr. 1990) (inmate's claim for
injunctive and declaratory relief concerning conditions in the
prison field became noot when he was renoved fromthe field). The
district court, therefore, correctly dismssed Rone's clains for
injunctive relief concerning conditions at the Venus facility.*

AFFI RVED.

4 Rome raises a nunmber of additional issues for the first
time on appeal, which we decline to consider. He also seeks the
appoi ntnent of counsel. No "exceptional circunstances"” are
presented by this appeal that nerits appoi ntment of counsel and we
deny this request. See U ner v. Chancellor, 691 F.2d 209, 212 (5th
Cr. 1982).




