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EDI TH H JONES, Circuit Judge:”

This case concerns clains by Carrothers Construction
Conpany ("Carrothers") against the City of Dallas ("the Gty") and
National Projects, Inc. ("NPI") for the breach of two construction
contracts. After a three week trial, the jury found that NPl and
the Cty had breached both contracts and awarded Carrothers

$1,914,030 in damges. The trial court entered judgnent

Pursuant to Local Rule 47.5, the court has determned that this
opi ni on shoul d not be published and is not precedent except under the limted
circunstances set forth in Local Rule 47.5. 4.



accordingly and assessed an additional $1,517,402 in pre-judgment
i nterest against NPl and the City. The court al so awarded agai nst
NPl only attorney's fees of $629,120 for the trial and up to
$70,000 for the appeal. NPl and the Cty now appeal. W affirm
the trial court's judgnent.
| . BACKGROUND

In 1984, the U S. Environnental Protection Agency
determned that the Cty was not in conpliance with federal clean
wat er st andards. To conmply with the EPA's nmandate, the Cty
entered into a $104 mllion contract wth Blount Brothers
Construction Conpany to enlarge its Sout hsi de Wast ewat er Tr eat nent
Plant. This enlargenent consisted of the construction of nine new
bui I di ngs whi ch woul d be connected by an under ground pi pi ng system

One vyear after hiring Blount, the Cty becane
dissatisfied wwth its perfornmance and term nated the contract. In
its place, the City hired NPl to nmanage the conpletion of the
construction begun by Blount. NPl devised a plan whereby the Cty
woul d re-bid the project, utilizing, 14 prime contracts to finish
the enlargenent. NPl woul d coordinate the bids and advise the Gty
on awarding the contracts. NPl and the Cty also agreed that the
City would assign its contracts with the prine contractors to NPI,
NPl woul d manage the project, and the City would pay the prine

contractors.



Carrothers bid on several of the prine contracts. I n
July 1987, the Cty awarded Carrothers Contract 87-712, in the
amount of $880, 000, for the construction of the flow splitter and
grit buildings, and Contract 87-730, in the anount of $1, 525, 000,
for the construction of the filter building. Carrot hers was
responsible for conpleting the concrete and resteel of the
bui I dings; other contractors would conplete their nechanical,
el ectrical, and piping systens.

Carrothers entered into contracts wwth the Gty for both
projects, and the Cty assigned the contracts to NPI. Because of
the EPA's order, the contracts recognized that "tinme was of
essence" in conpleting the wastewat er treatnent plant enl argenent.
Contract 712 required Carrothers to start work onthe flowsplitter
and grit buildings by July 27, 1987 and to conpl ete performance by
January 15, 1988. Contract 730 required Carrothers to start work
on July 20, 1987 and to conplete work by April 3, 1988.

In turn, the contracts provided that NPl would
"coordinate the work at the project site"; "manage the construction
of the project and the performance of the construction work"; be
responsible for the project Mster Schedule, coordinate the
construction, and adm ni ster the contract; "furnish as indicated in
the contract docunents and not | ater than the date when needed by
the contractor, the l|lands upon which the work is to be done";

pronptly investigate any conplaint that a contractor was failingto



coordinate its work with other contractors; and inspect all work
per f or med.

To carry out these responsibilities, the contracts
provided that NPl had the right "to request any contractor or
subcontractor cease work at a particular |ocation” and nove to
anot her | ocation; to suspend tenporarily the work of one contractor
to coordinate or expedite the work of other contractors; and to
w thhold paynents to a contractor for wunsatisfactory progress.
Carrothers's work necessarily intermngled with the work of other
contractors.

| medi ately after the contracts were executed, problens
er upt ed. Carrothers contends that NPl and the Cty failed to
di scl ose information necessary for its work; failed to respond
tinmely to Carrothers's requests for information; concealed
deficiencies at the construction site and in work by other
contractors, causing Carrothers’s work to be delayed; insisted
Carrothers begin work when it knewthat the site was not ready; and
generally failed to nmanage the project properly. In the end
Contract 712, which was originally scheduled to take 172 days, took
an additional 274 days to be conpleted, for a total of 446 days.
Contract 730, which was scheduled to take 258 days, took an
additional 243 days to be conpleted, for a total of 501 days.
Al t hough NPl and Carrothers resolved a few of their disputes with

change orders, which gave Carrothers additional tine to conplete



its work and absolved NPl pro tanto of any nonetary danmages,
Carrothers and NPI and the Gty remai ned at odds over many aspects
of the contract work.

Carrothers filed the instant diversity action agai nst NPI
and the Gty for breach of the two contracts and sought to recover
the extra costs it incurred because of the delay in conpleting its
work. The jury found that NPI and the City had actively interfered
with Carrothers's performance of its contracts and that Carrothers
had suffered substantial damages as above noted. From the
judgnent, including attorneys’ fees and prejudgnent interest, the
City and NPl tinely appeal ed.

1. DI SCUSSI ON

NPl and the Gty raise seven challenges to the trial
court's judgnent. They contend that (a) the "no damages for del ay"
provisions in the contracts preclude Carrothers from recovering
nmonet ary damages against them (b) Carrothers failed to segregate
the costs due to its own delay from the costs due to externa
delays in calculating damages; (c) the contracts provided that
Carrothers wai ved pre-judgnent interest and attorneys' fees; (d)
the trial court erred in instructing the jury on calculating
damages; (e) the danmage cal cul ati ons erroneously included costs by
Carrothers's corporate parent, Pento, Inc.; (f) the trial court

erred in determning that NPl was l|iable for damages as a



contractual assignee; and (g) the damage awards were grossly
excessive. Each of these will be discussed in turn.?
A No Damages for Delay C ause

NPl and the City first contend that Contracts 712 and 730
precl uded Carrothers fromobtai ni ng nonetary danages agai nst t hem
The contracts contain "no danages for delay" provisions, which
st at e:

and no adjustnent shall be nade to the
contract price and the contractor shall not be
entitled to claim or receive any additional

conpensation as a result of or arising out of
any delay resulting in adjustnent to the

working tinme hereunder, including delays
caused by the act or negligence of the owner.
* * %

I f the work of a contractor is del ayed because
of any act or omssion of any other
contractor, contractor shall have no claim
agai nst owner or construction manager on that
account other than an extension of tine.

* * %
Contractor shall accept the risk of any del ay
in delivery of equi pnment or materials procured
by owner, and if the work i s del ayed, he shal
have no <claim for danmages or contract
adj ust nent ot her than an extension of tine and
the waiving of I|iquidated danmages caused by
t he del ay.

L This court applies its customary standards of review "A notion for

judgnent as a matter of lawin an action tried by a jury is a challenge to the
| egal sufficiency of the evidence supporting the jury's verdict." Texas Farm
Bureau v. U S., 53 F.3d 120, 123 (5th Cr. 1995). W review the district court's
ruling on a notion for judgnent as a matter of |aw de novo. Conkling v. Turner
18 F.3d 1285, 1300 (5th G r. 1994). Such a notion should be granted only if,
"after considering all the evidence in the light and with all reasonable
i nferences nost favorable to the [non-novant], the facts and inferences point so
strongly and overwhelningly in favor of one party that ... reasonabl e persons
could not arrive at a contrary verdict." Texas Farm Bureau, 53 F.3d at 123
(internal citations omtted).

We review the denial of a notion for a newtrial for an abuse of
di scretion. Calcasieu Marine Nat'|l Bank v. Grant, 943 F.2d 1453 (5th Cr. 1991).




Wi | e Texas courts general |y uphol d provi sions preventing
damages for delay, the provisions are not absolute. Texas courts
have held that no danmages for delay clauses do not preclude a
contractor from recovering danmages when the delay (a) is not
contenplated by the parties; (b) is so long as to justify
abandonnent of the contract; (c) is caused by the owner's fraud or
bad faith; or (d) is caused by the owner's active interference with

the contractor's perfornmance. Gty of Houston v. RF. Ball

Construction Conpany, Inc., 570 SSW2d 75, 77 & n.1 (Tex. C v. App.

--Houston[ 14th Dist.] 1978, wit ref'd n.r.e.).
The | eadi ng Texas deci si on on t he exceptions to no damge

for delay clauses, Housing Authority of Dallas v. Hubbell, 325

S.wW2d 880 (Tex.Cv.App. --Dallas 1959, wit ref'd n.r.e.),
addressed a situation not unlike the instant case. The Housi ng
Aut hority had contracted with several principal contractors for the
construction of a then-$15 mllion dollar housing project. One of
the contractors sued to recover damages it incurred because of
delays inits work. [Its contract contained a no damages for del ay
provi sion. However, the court upheld damages agai nst the Housing
Aut hority because it had engaged i n el even acts and om ssi ons whi ch
substantially interfered with the contractor's performance. The
court explained that these acts and om ssions incl uded:

(D Fai |l ure to pl an devel opnent and

construction of the whole project; (2) Failure

to furnish master progress schedule; (3)

Failure to coordinate work of various prine

contractors; (4) Failure to proceed wth

7



underground utilities contract until August 1,

1952; (5) Failure to proceed with the sidewal k

contract until July 1, 1953; (6) Failure to

expedite flow of information; (7) Failure to

deci de on type of water heater; (8) Failure to

deliver water heaters; (9) Arbitrary and

capricious requirenents of Architects; (10)

Instructions to asphalt tile sub-contractors;

(11) Refusal to accept the buildings within a

reasonable tine after August 25, 1953.

ld. at 889. The court explained that "[t]he 'no damages for
del ays' provision did not give the Owmer a |license to cause del ays
‘W llfully," by '"unreasoning action,' 'wthout due consideration,'
and in '"disregard for the rights of other parties,' nor did the
provi sion grant Omer immunity from damages if del ays were caused
by Owner under such circunstances.” [d. at 890.

In the instant case, the evidence was sufficient for a
reasonable jury to find that NPl and the Gty actively interfered
wth Carrothers's conpletion of the contracts. The evi dence
supports Carrothers's contentions that NPl and the Gty (1)
generally failed to coordinate the work of the contractors; (2)
failed to disclose the Master Schedul e, despite repeated requests
fromCarrothers and other contractors; (3) failed to disclose that
NPl and the City knew before awarding Carrothers's contracts that
sone form of corrosion protection system (cathodic protection)
woul d have to be installed before Carrothers could begin work on
the filter building, even though NPl and the City knew that this

system woul d substantially delay Carrothers's work; (4) issued a

notice to proceed to Carrothers when they knew the site was not



ready; (5) failed to disclose that NPl and the Gty had granted the
pi pi ng contractor a 42-day extension, which substantially del ayed
Carrothers's work, even though NPl and the Cty had granted the
extensi on before awarding the contracts to Carrothers; (6) failed
to disclose that Carrothers would have to perform renedi al work,
such as installing pier drillers inthe filter building, before it
coul d begin construction there; (7) failed to arrange for renedi al
work on the 66-inch pipeline connecting the ends of the filter
building; (8) failed to disclose that defective work had to be
remedied on the filter building, even though NPl and the City knew
at the tinme the contracts were awarded that work had to be done;
(9) failed to inform Carrothers that NPI and the Cty had not
acquired a punp for the filter building; (10) failed to respond
tinely to requests for information on the grit building;, and (11)
failed to supply appropri ate pre-cast panels for the grit building.

Further, there was sufficient evidence to find that these
actions and om ssions by NPl and the City substantially hindered
Carrothers's performance. Nunmerous w tnesses testified about how
each of appellants’ actions and om ssions delayed Carrothers's
wor K. Carrothers also nmintained extensive contenporaneous
docunent ati on of the delays it encountered during construction and
the costs it incurred because of NPI's and the City's interference.
These costs included extra days of |abor, extra days’ rent on
equi pnent, increased i nsurance and bondi ng costs, efficiency | osses
because Carrothers had to re-sequence its work, productivity | osses

9



because the contract site was crowded, costs incurred because work
had to be perfornmed in the winter rather than in the summer and
fall, and losses from | ower worker productivity as the project
dragged on.

NPl and the Gty contend, however, that they did not
actively interfere with Carrothers's work. First, they point out
that Carrothers requested the notice to proceed on the flow
splitter, and thus they should not be responsible for the
construction site's not being ready. W do not find this
contention persuasive. Carrothers requested the notice based on
appel l ants’ representati ons about the state of the project. Had
Carrothers been fully infornmed that its work could not begin, it is
hi ghly unlikely appell ee woul d have requested the notice. NPl and
the City should have infornmed it that the construction site was not
r eady.

Second, NPI and the Gty contend that they had no
contractual duty to disclose the Master Schedul e. That fact is not
di spositive. NPl and the Gty had a contractual duty to coordinate
the contractors' work schedules and to respond to requests for
i nformati on about scheduling difficulties. G ven those duties and
the ensuing problens, NPl had a responsibility either to disclose
the Master Schedule so the contractors could schedule their work
around each other or to ensure otherwise that their work was
coordi nated. The evi dence supported Carrothers's contentions that
NPl and the City did neither.

10



Third, NPl and the City contend that they had no duty to
disclose that they had granted the piping contractor a 42-day
ext ensi on, even though the extension had been approved at the tine
the contracts were awarded to Carrothers. To the contrary, it is
undi sputed that Carrothers could not beginits work until after the
pi ping contractor had finished. That NPl and the Cty required
Carrothers to nobilize at the site, knowi ng that Carrothers could
not begin work at that point, constituted active interference. See

U S Steel Corp. v. Mssouri-Pacific RR Co., 668 F.2d 435, 438-39

(8th Gr.), cert. denied, 459 U S. 836 (1982).

Fourth, NPl and the Gty contend that they had not nade
a deci si on about the cathodic protection until after Carrothers had
been awarded the contracts. The evidence showed, however, that NP
and the Gty knew they would have to install sone type of cathodic
protection when they awarded the <contracts; that they were
evaluating different types of cathodic protection when they awar ded
the contracts; that they knew they would install sone type of
cat hodi ¢ protecti on when they awarded the contracts; and that they
knew installing that protection would delay Carrothers's work.

Fifth, NPl and the Gty contend that Carrothers was not
delayed as a result of the renedial work done on the 66-inch
pi peline, and that Carrothers had itself caused a 45-day del ay by
its installation of the 36-inch pipe. But nunerous wtnesses --
including appellants’ expert-- testified that Carrothers was
del ayed because of renedi al work on the 66-inch pipeline. Further,

11



t he evidence showed that Carrothers was delayed in installing the
36-i nch pipeline because NPI and the City failed to respond tinely
to Carrothers's requests for information.

Sixth, NPl and the Cty contend that they took steps to
coordinate all the prinme contractors, such as holding weekly
nmeeti ngs and pl aci ng enpl oyees at the site. However, those actions
do not relieve NPl and the Cty of their duties to disclose
material information affecting Carrothers's work and to represent
accurately the state of the project.

Cenerally, NPl and the Cty contend that they did not
actively interfere with Carrothers's work, but nerely failed to
take various actions, their oversights anounting to negligence
rather than to the intentional conduct that is not covered by a no
damages for delay provision. This distinction ignores the jury
findings, supported by the evidence and based on unobjected-to
instructions that they could only hold appellants liable for del ay
caused by (a) active interference; (b) m srepresentations or bad
faith; or (c) delay of an unreasonable |length of tine.

B. Carrothers's Cal cul ati on of Damages

Next, NPl and the Cty challenge the jury's finding that
Carrothers suffered $1,914,030 in danmages. They contend that
Carrothers failed to segregate the damages it incurred because of
its own actions from the damages caused by NPl and the City's

i nterference. Specifically, NPI and the Cty contend that

12



Carrothers's cal cul ations erroneously included damages incurred
because of (a) Carrothers's own 45-day delay in installing the 36-
i nch pipe; (b) 14 days’ charges that had been resol ved by a change
order; (c) delays after the pier drillers had been installed, even
t hough no external forces then prevented Carrothers fromconpl eting
the flow splitter; and (d) Carrothers’s inability to fulfill its
own unrealistic work schedul e.

Qur careful review of the evidence before the jury shows
that it does not conpel a finding for appellants. Numer ous
W tnesses testified that Carrothers was not responsi ble for any of
t he del ays. In addition to Carrothers's personnel and experts,
Carrothers's superintendent on the site, who at the tinme of trial
was enployed by NPI's corporate parent Morrison-Knudsen, Inc.,
testified that none of the delays were caused by Carrothers.
Simlarly, NPI's construction coordinator at the site testified
that he could not recall any instance in which Carrothers del ayed
its owmn work. Indeed, the only person testifying that Carrothers
caused any del ays was appel |l ants’ expert w tness, whomthe jury was
not required to believe.

Further, Carrothers extensively docunented its danage
cal culations. Carrothers presented |l engthy testinony setting forth
the target dates for certain itens of work, the dates on which the
work was actually perforned, and the interferences that extended
the tinme required by Carrothers to conplete the work, and
explaining its damage cal cul ations. Carrothers separated its

13



calculations intotwo tine periods --the tine covered by the change
orders and the tine after the change orders-- and into severa
categori es --extended equi pnent rental s, addi ti onal | abor, extended
field office overhead, additional materials costs, additional hone
office costs, and additional bond and insurance costs. These
cal culations were sufficient to prove Carrothers's damges to a
reasonabl e certainty.
C. Pre-Judgnent Interest and Attorney's Fees

NPI and the Gty next argue that their contracts
precluded Carrothers from recovering pre-judgnent interest or
attorney's fees. The contracts contain an addendumprovi di ng that:

Unl ess ot herwi se authorized by the Dallas City

Council, at the request of the Cty Mnager

no contractor of the Cty of Dallas shall be

entitled to interest on any del ayed, di sputed,

or delinquent paynent, or attorney's fees in

any dispute to collect such paynent.

Thi s addendum appears in the contract section concerni ng
paynment of nonthly and final progress paynents. The addendum was
probably intended to limt a contractor's right to recover agai nst
the Gty under TeEx. Qv. STAT. ART. 601f (1992) (now repeal ed), which
created a right for contractors to recover against a governnenta
entity that failed to pay tinely for the contractor's goods or
servi ces. The instant case does not involve whether the Gty
tinmely paid for Carrothers's work: the Gty has paid Carrothers the

original contract anounts. Moreover, Carrothers's suit sought

damages beyond the contract anobunts --costs incurred for extra days

14



of labor, extra days of equipnent rental, and the IiKke. The
addendum does not appear to exclude interest or attorneys’ fees on
contract damages of these types.

NPl and the City's cited cases, stating the general
proposition that parties to a contract nmay wai ve or |imt damages,

are factually inapposite. 1In Conputer-Link Corp. v. Recognition

Equi pnent, Inc., 670 F.Supp. 455 (D. Mass. 1987), aff'd wthout

publ i shed opinion, 860 F.2d 1072 (1st G r. 1988), the District of

Massachusetts addressed whet her a contractual clause stating that
"neither party shall be liable for any indirect, special, or
consequenti al damages arising out of this agreenent," precluded the
contractor fromrecovering damages. No such clause exists in the

instant contracts. Cantrell V. Br oadnax, 306 S.W2d 429

(Tex. G v. App. --Dallas 1957, no wit) concerned the forfeiture of
i nprovenents on real estate because of the owner’'s default in

maki ng paynents. Tenple Eastex, Inc. v. Ad Ochard Creek

Partners, Ltd., 848 S.W2d 724, 729 (Tex.App. --Dallas 1992, wit

deni ed) concerned a wai ver for damages covered by insurance.
D. Jury Instructions on Danages
Next, NPl and the City contend that the trial court did
not clearly instruct the jury that they should only award damages
which were caused by appellants’ active interference wth
Carrothers's work. W reject this contention. Taken as a whol e,

the charge so infornmed the jury:
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What sum of noney, if paid now in cash
would fairly and reasonably conpensate
Carrothers Construction Conpany for the
damages, if any, caused by the defendant's
breach of Contract 87-712 [and 87-730]7?

Do not include any damages from del ays

unless you find that: (a) the defendants

actively interfered with Carrothers's work;

(b) t he damages wer e caused by

m srepresentation or other bad faith; or (c)

the damages were caused by delay which has

ext ended such an unreasonable |length of tine

that the party delayed would have been

justified in abandoni ng t he contract.

(enphasi s added)

You are instructed that the term"active

interference” neans that the Gty of Dallas

woul d have to have commtted sonme affirmative,

willful act, in bad faith, to unreasonably

interfere with Carrothers's conpliance of the

terms of the construction contract.
This instruction does not create a substantial doubt as to whether
the jury was properly instructed. The instruction states that the
jury can only calculate damages that resulted from NPl and the
City's active interference. Moreover, the evidence, including
testinony fromone of Mrrison-Knudsen's enpl oyees, suggested that
all of Carrothers's delays were caused by appellants’ active
interference, a situation that woul d render any instructional error
har m ess.

E. Pento's Costs

NPl and the City contend that the trial court erred in

allow ng Carrothers toinclude inits damages cal cul ati ons over head

and hone office costs incurred by its corporate parent, Pento, Inc.
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They contend that Carrothers should not be able to collect those
costs because Pento was not in privity of contract wwth NPl and the
Cty. W disagree. Substantial evidence denonstrated the closely
related nature of Carrothers as a wholly owned subsi di ary of Pento.
Carrothers’s danmages were Pento’ s danages, and vice versa. Just as
a contractor under Texas | aw may recover damages for third parties
who are acting on its behalf, see, e.qg., North Harris Cty. Junior

College Dist. v. Fleetwod Const. Co., 604 S.W2d 2467, 255 (Tex.

Cv. App. -- Houston [14th Dist.] 1980, wit ref. n.r.e.), so it
would follow that Carrothers’s damages should include the very
i nportant expenses of contract perfornmance borne by Pento.

F. NPI's Liability as an Assi gnhee

NPl and the City contend that the district court erred in

entering judgnent against NPI. They contend that, because NPI
acted as an agent on behalf of a known principal, it cannot be held
I'iable. Appel l ants waived any objections to NPlI's separate

liability by failing to object to the court's instructions
acconpanyi ng Jury Questions 1 and 3, which state that "[f]or the
pur poses of this case, NPl and the City of Dallas are both bound by
the provisions of the contract and the inplied duties arising

t her eunder. "

G The Damage Awar ds
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NPl and the Gty contend that the damage awards were
grossly excessive and that $434,000 is the maxi mum anount
Carrot hers should be awarded. W disagree. The $435,000 figure
apparently was obtained from Carrothers/Pento's accountants and
represents the anount necessary for Carrothers to recover in order
to continue bidding on public projects. That figure does not
represent the anmount of damages actually incurred because of the
delays in the instant contracts. Further, as discussed above,
Carrothers presented extensive docunentation of its cal culation of
damages.

I11. CONCLUSI ON

For the foregoing reasons, we AFFIRM the trial court's

j udgnent .
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