UNI TED STATES COURT OF APPEALS
FIFTH O RCU T

No. 95-10732
Summary Cal endar

MARI O CHAVEZ
Peti ti oner- Appel | ant,
ver sus
GARY JOHNSON, Director,
Texas Departnment of Crim nal
Justice, Institutional D vision,

Respondent - Appel | ee.

Appeal fromthe United States District Court
for the Northern District of Texas

February 6, 1996
Bef ore WENER, PARKER, and DENNIS, G rcuit Judges.

PER CURI AM *
Petitioner Chavez appeals the district court's dism ssal of
his petition for a wit of habeas corpus under 28 U S.C. § 2254.

Finding no error, we affirm

. FACTS
Mari o Chavez was convicted for possession of |ess than 28
grans of heroin and is serving a life sentence (enhanced because
of two prior felony convictions for theft and possession of a

control |l ed substance) in the custody of the Texas Departnent of

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



Crimnal Justice, Institutional Division. This appeal is from
the di sm ssal of Chavez' second federal petition for a wit of
habeas corpus. His first petition was di sm ssed because Chavez
had not exhausted his state renedies as to all issues. After
exhausting his state renedies, Chavez filed the instant habeas
petition.

The magi strate judge recommended that the petition be
dism ssed with prejudice and the district judge adopted the
magi strate's findings and conclusions. Chavez filed a notice of
appeal, pro se, and the district court issued a certificate of

pr obabl e cause.

1. DI SCUSSI ON
On appeal, Chavez argues that the district court erroneously
dism ssed his clains that his trial counsel rendered ineffective
assi stance and that because he was not resentenced under an
anended sentenci ng schene he was denied his constitutional right

to equal protection.

| ssue 1:

Chavez contends that his trial counsel rendered ineffective
assistance. In order to prove that his counsel was ineffective,
Chavez nust show that his attorney's perfornmance was deficient
and that the deficient performance prejudiced the defense.

Strickland v. Washi ngton, 466 U. S. 668, 687, 104 S. C. 2052, 80

L. BEd. 2d 674 (1984). To show deficient performance, Chavez nust



overcone the "strong presunption that counsel's conduct falls
within the wide range of reasonabl e professional assistance."”

466 U.S. at 689. "[T]he "prejudice conponent of the Strickland

test . . . focusses on the question whether counsel's deficient
performance renders the result of the trial unreliable or the

proceedi ng fundanentally unfair." Lockhart v. Fretwell, 506 U S.

364, 113 S. C. 838, 844, 122 L. Ed. 2d 180 (1993). A court need
not address both conponents if the petitioner nmakes an

i nsufficient showing on one. Strickland, 466 U S. at 697.
"[S]trategic choices made after thorough investigation of |aw and
facts relevant to plausible options are virtually
unchal | engeabl e; and strategi c choices nade after |ess than
conplete investigation are reasonable precisely to the extent

t hat reasonabl e professional judgnments support the limtations on

investigation." Black v. Collins, 962 F.2d 394, 401 (5th Cr.),

cert. denied, 504 U S. 992 (1992) (internal quotations and

citation omtted).

Chavez identified approximately 30 individual instances of
all eged attorney error. Chavez asserted these thirty incidents
as i ndependent bases for concluding that his attorney rendered
i neffective assistance. Chavez also argued that these thirty
errors substantiate his main claim-that defense counsel's
performance was i neffective because he was a drug addi ct and was
under the influence of drugs during the trial.

The affidavit of Jerry Johnson, who represented Chavez, was

filed in the state habeas proceeding. Johnson attested:



In 1989, | represented Mari o Chavez in Tom G een
County, Texas. M. Chavez was charged by i ndictnent
W th Possession of a Controlled Substance. The case
was tried to a jury before Judge John Sutton. At no
time, during any of the proceedings, was | under the
i nfl uence of al cohol, controlled substances or any
ot her drug which would affect ny ability to represent
M. Chavez.

Judge Sutton nmade the followi ng statenent in his affidavit:
At no time during the trial of M. Chavez was there

anything said or done by M. Jerry Johnson to cause ne
to have a concern that he was under any type of

influence. | amof the opinion that M. Jerry Johnson
was not under the influence of al cohol or any other
subst ance.

The state habeas judge nade the foll ow ng observati ons and
fi ndi ngs:

Since the undersigned judge took the bench in 1975
attorney Jerry Johnson tried nunerous cases before ne.
He had a unique style of trial tactics, which was very
demandi ng, at tines aggravating, upon the presiding
trial judge, but nost effective when it canme to
defending his clients. He was a conpetent |awer who
not infrequently, either by reading or continuing |egal
educati on, acquainted hinself wth new devel opnents of
the I aw generally before they becanme known and used by
the crimnal defense bar. Using such "advance notice"
he planned his strategy that his trial record woul d
show error when he | ater appeal ed the case.

As part of his trial strategy he would readily
stipulate or appear to stipulate and try to di sprove an
essential elenment of the State's case. An adverse
ruling by the trial judge would not deter himto
attenpt to offer the sane evidence |later in hopes of
getting it admtted. Feigning |ack of understanding to
a ruling or evidence not to his liking was one of his
nost effective tools; and he would do this in such
manner and with such expertise that it was inpossible
to prove he was not acting in good faith. 1In short
froma trial judge's standpoint he was not an easy

| awer to have try a case. He frequently tried the
judge's patience to the point of near frustration.

| have read the record, particularly the thirty-odd
instances referred to, and I find nothing in the record
whi ch woul d di stinguish this case fromany others tried
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by attorney Jerry Johnson. Wile |I do not recomrend
his tactics to the bar as exanples to be emul ated, and
| personally find sone of these tactics reprehensible,
| specifically do not find anything in this record

whi ch woul d justify the assunption or concl usion that
t hese enunerated i nstances are any evidence that Jerry
Johnson was under the influence of drugs during the
trial of this case.

Accordingly, | find that Jerry Johnson was not under

the influence of any drugs or chem cal substances

during the trial of this case . :
Chavez' habeas application was denied by the Texas Court of
Crim nal Appeals without witten order on findings of the trial
court w thout a hearing.

Findings of fact by a state court are entitled to a

presunption of correctness by federal courts. Summer v. Mata,

449 U.S. 539, 544-47, 101 S. Ct. 764, 66 L. Ed. 2d 722 (1981); 28
US C 8§ 2254(d). The presunption applies to both explicit and
inplicit findings. Loyd v. Smth, 899 F.2d 1416, 1425 (5th Cr.

1990). Although a state court's determ nation whet her counsel
rendered i neffective assistance involves a m xed question of |aw
and fact, Black, 962 F.2d at 401, the state court's determ nation
of historical facts pertinent to ineffective-assistance-of -
counsel clains are subject to the § 2254(d) presunption.

Lincecumyv. Collins, 958 F.2d 1271, 1279 (5th Cr.), cert.

denied, 113 S. C. 417 (1992).

The district court held that the state court's finding that
Johnson was not inpaired by al cohol or drugs was presunptively
correct. Chavez contends that the district court inproperly
applied the presunption of correctness because the state court
did not hold a live evidentiary hearing. To the extent that
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Chavez seeks to rebut the presunption of correctness, Chavez
"bears the burden under 8§ 2254(d) of proving by " convincing
evidence' that the factual determnations by the state court were

erroneous."” Ednond v. Collins, 8 F.3d 290, 293 (5th Gr. 1993)

(citation omtted).
"[A] presunption of correctness will not apply to a state
court finding of fact if the factfinding procedure enployed by

the state court was not adequate to afford a full and fair

hearing." Arnstead v. Scott, 37 F.3d 202, 207 (5th Cr. 1994)
(citing 28 U.S.C. 8§ 2254(d)(2)), cert. denied, 115 S C. 1709

(1995). A federal court nmay al so abandon the presunption of
correctness when the state court's findings are not fairly
supported by the record or when material facts were not devel oped
adequately by the state court. Summer, 449 U S. at 544-45; 28
US C 8§ 2254(d)(3) and (8). A state court's findings, based
solely on affidavits, i.e., a paper hearing, have been held to

constitute an adequate hearing under 8§ 2254(d). May v. Collins,

955 F.2d 299, 313 (5th Gir.), cert. denied, 504 U.S. 901 (1992).

The presunption of correctness has attached to state-court
findings after a paper hearing on clains of ineffective

assi st ance of counsel. See Lincecum 958 F.2d at 1279.

Cenerally, "it is necessary to examne in each case whether a
paper hearing is appropriate to the resolution of the factual

di sputes underlying the petitioner's claim" My, 955 F. 2d at
312.



In his affidavit, Chavez argues, Johnson denied that he was
inpaired during the trial only and did not discuss or rebut
Chavez' individual ineffective-assistance clainms. Chavez
specul ates, "Perhaps counsel was not using drugs or al cohol
“during' the trial (in the day tinme?) but what about after court
had adj ourned, and at night? D d counsel use drugs at night and
have a "hang over affect' [sic] the next day during trial."
Chavez contends that Johnson dozed-off during the trial, that
Chavez was a cl ose personal friend of Johnson, and that Chavez
knew Johnson to be a drug-abuser. Johnson was a capabl e
crim nal -defense attorney, Chavez argues. The only explanation
for the nunerous errors commtted by Johnson is that he was
inpaired during the trial. Chavez argues that he did not have an
opportunity to determ ne whet her Johnson had lied in his
affidavit to avoid additional legal problens related to his drug
abuse. Chavez also argues that the state trial judge's affidavit
shoul d be discredited because he was not in a position to observe
whet her Johnson had dozed off. Chavez attributes Johnson's
erratic behavior to his |long-termdrug abuse.

Subsunmed i n Johnson's statenment that he was not under the
i nfl uence of drugs or alcohol during his trial is the fact that
Johnson was not hung over by drug and al cohol abuse which
occurred when court was not in session. Johnson's affidavit is
corroborated by the affidavit of the trial judge. Chavez is not
in a position to state what the trial judge did, or did not,

observe and his personal know edge of Johnson's drug abuse, as a



general matter, does not provide convincing evidence that the
state court erred in determ ning that Johnson was not inpaired
during the trial.

As the magi strate judge noted, the conclusion that Johnson
was not inpaired during the trial "does not exclude consideration
of the clainms of ineffective assistance of counsel w thout
reference to any particular cause.” On appeal, Chavez briefed
sonme but not all of the clains raised in the district court.

| ssues which are not briefed on appeal are waived. Brinkmann v.

Dall as County Deputy Sheriff Abner, 813 F.2d 744, 748 (5th Gr.

1987). The particular ineffective assistance issues which Chavez
has briefed are di scussed bel ow.

Chavez contends that Johnson rendered ineffective assistance
in failing to object to his warrantless arrest. [|If Johnson had
chal l enged the arrest at a prelimnary stage, Chavez argues, the
evi dence agai nst Chavez woul d have been thrown-out as fruit of
t he poi sonous tree and he woul d not have been convicted. This
argunent is without nerit. The state appellate court found the
fol | ow ng:

The instant prosecution followed the execution, by
San Angel o police, of a search warrant for the
residence of Gl bert Pena. Wen the police arrived at
Pena's residence, Pena, his wife Maria, their three
children, and appellant were present. Appellant was in
the living roomvacuum ng the floors when the police
arrived; he did not attenpt to flee or struggle with
the officers. Appellant did not appear to the officers
to be intoxicated or under the influence of any
control | ed substance, nor did he have any contraband on
his person. One officer did, however, notice needle
puncture marks on his arnms. During the search, two
peopl e arrived, stating that they had cone to see
appel | ant.



In a northeast bedroom of the house, in plain view

on a table, was found heroin, nethanphetam ne and

mar i huana, as well as drug paraphernalia. Also found

in the bedroomwere mail addressed to appellant, a

grand jury indictnent charging himw th an of f ense,

phot ogr aphs of appellant, a | aundry basket with nen's

clothing init, piles of nen's clothing on the floor

and on the bed, and a pair of glasses (at the tine of

the search, appellant was not wearing gl asses, although

he was wearing themat the tinme of trial).

The State al so introduced proof, offered and

accepted for the limted purpose of show ng appellant's

know edge of what heroin was, that he had a prior

conviction for possession of heroin.

The magi strate judge reasoned that Chavez was not convicted on
the basis of evidence seized as a result of the arrest. |nstead,
the evidence was seized pursuant to a | awful search warrant.
Accordingly, the magistrate judge found that Chavez had failed to
denonstrate that the attorney's failure to object to the

| awf ul ness of the arrest was prejudicial. Chavez nerely argues
that his arrest was illegal and does not suggest why the

magi strate judge's findings were erroneous.

Chavez al so argues that his attorney rendered ineffective
assi stance by stipulating that heroin, drug paraphernalia, and
posed honpbsexual pictures of Chavez were found in the house.
Chavez argues that the jury could reasonably have interpreted
this stipulation as an adm ssion of guilt. This issue is wthout
merit. The magistrate judge noted that Johnson's trial strategy
was to show a | ack of connection between Chavez and the
contraband--that Chavez was not in possession of the contraband.
The stipulation was "part of an obvious and appropriate trial

strategy."”



Chavez argues that his attorney rendered ineffective
assi stance because his cross-exam nation of police officer Barry
Al w ne consisted of the statenent "H Barry" only. Chavez does
not suggest why he was prejudiced by this tactic, only that the
incident is indicative of Johnson's drug abuse.

Chavez argues that Johnson rendered ineffective assistance
infailing to object to the trial court's reasonabl e doubt
instruction--the trial court failed to define the term
"reasonabl e doubt.” In its charge to the jury, the trial court
expl ai ned the neaning of intent, know edge, and possession and
charged the jury:

[I]f you believe fromthe evidence beyond a reasonabl e

doubt that . . . Mario Sal dana Chavez, did know ngly or
intentionally possess a controll ed substance, to-wt,
heroin . . . you will find the defendant guilty as

charged in the indictnent.

| f you do not so believe, or if you have a
reasonabl e doubt thereof, you will find the defendant
not qguilty.

Bef ore you woul d be warranted in convicting the
def endant, you nust find fromthe evidence beyond a
reasonabl e doubt that the exhibits introduced in
evidence by the State are heroin, and you nust al so
find beyond a reasonabl e doubt that the defendant
voluntarily had the sane in his possession.

The nmere presence of the defendant, Mario Sal dana
Chavez, at the place of the alleged of fense woul d not
constitute possession by said defendant, and should you
find fromthe evidence beyond a reasonabl e doubt that
sai d defendant was present, but you further find and
believe fromthe evidence, or have a reasonabl e doubt
t hereof, that said defendant did not have know edge of
and possession of the heroin, if any, than you wl|l
find the defendant not guilty.

As the magi strate judge correctly noted, the Constitution does
not require trial courts to give a definition of reasonabl e doubt
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ininstructing the jury. See Victor v. Nebraska, 114 S. O

1239, 1243, 127 L. Ed. 2d 583 (1994). This issue fails both

prongs of the Strickland test because Chavez cannot show that his

attorney's failure to object to the instruction was
prof essional ly unreasonabl e or that he was prejudiced by the | ack
of an objection.

Chavez argues that his attorney rendered ineffective
assistance in failing to object to the state's comment on Chavez'
failure to testify and in failing to request a corrective
instruction. 1In closing, the state argued:

Let's talk a little bit about what M. Johnson had to
say before we turn to the rest of ny argunent. The
def ense doesn't have any burden. They don't have a
burden a bit. But they do have subpoena power, and
they can call witnesses. That's their choice. They
don't have to, but they sure can. They sure can cal

W tnesses if they--soneone wants to testify that Mario
Chavez |ived sonmewhere else. They sure can cal
soneone to testify that he wasn't |living there on that

occasion. |It's their choice. They don't have to, but
they sure can. Under M. Johnson's theory of crimnal
justice, | guess nobody can ever be found "qguilty" of

anyt hi ng unl ess they confess.
The magi strate judge found that Johnson's failure to object to
this argunment was not professionally unreasonabl e because the
argunent could not be construed as a direct comment on Chavez'
failure to testify and was not i nproper.

The Fifth Anendnment prohibits a prosecutor from
comenting directly or indirectly on a defendant's
failure to testify in a crimnal case. The test for
determning if a constitutional violation has occurred
i s whether the | anguage used was manifestly intended or
was of such character that the jury would naturally and
necessarily take it to be a comment on the failure of
the accused to testify. And, the coments conpl ai ned
of nmust be viewed within the context of the trial in
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whi ch they are nade. Reversal is not warranted unl ess
the i nproper coment had a clear effect on the jury.

United States v. Mintoya-Otiz, 7 F.3d 1171, 1178-79 (5th Gr.

1993) (internal citations and quotations omtted); see Mntoya V.

Collins, 955 F.2d 279, 286 (5th G r.) (habeas), cert. denied, 113

S. . 820 (1992). Wile a prosecutor may not comment on a
defendant's failure to testify, he may coment "on the failure of
t he defense, as opposed to the defendant, to counter or explain

the evidence." United States v. Borchardt, 809 F.2d 1115, 1119

(5th Gr. 1987); see also Montoya, 955 F.2d at 287. It is not

error to coment on the defendant's failure to produce evidence
on a phase of the defense upon which he seeks to rely. United

States v. Mackay, 33 F.3d 489, 496 (5th Cr. 1994); United States

v. Dbula, 989 F.2d 772, 777 (5th Cr.), cert. denied, 114 S. C

172 (1993). Because the prosecutor's remark was not inproper, it
was not professionally unreasonable to fail to object and request
a corrective instruction and Chavez was not prejudiced by the

| ack of an objection.

| ssue 2:

Chavez argues that he should have been resentenced under
article 12:35 of the Texas penal code, which becane effective in
1994 after he was convicted and sentenced and whi ch woul d have
resulted in a nore | enient sentence. As the magistrate judge
reasoned, the "savings provision" of the 1994 Penal Code
Amendnent s provides that "an offense conmtted before the
effective date of this Article is covered by the law in effect
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when the of fense was conmtted, and the forner law i s conti nued
in effect for that purpose."” Tex. Penal Code Ann. § 1.01,

Hi storical and Statutory Notes (West 1994); see also Perry v.

State, 902 S.W2d 162, 163 (Tex. Ct. App.-Hous. (1 Dist.), 1995)
(appl yi ng savi ngs provi sion).

Chavez concedes that the statute contains a savings
provi sion but argues that a simlar anendnent in 1973 resulted in
a significant nunber of reduced sentences for persons serving
life sentences for possession of marijuana. Because the 1994
anendnents are not applicable to persons serving |ife sentences
for possession of small quantities of heroin, Chavez argues, he
has been denied his right to Equal Protection.! The Texas

appel l ate courts have rejected a simlar argunent. See Castaneda

v. State, 1995 WL 555663, *2 (Tex. Ct. App.-San Antonio, 1995);
Wlson v. State, 899 S.W2d 36, 37-39 (Tex. C. App.-Amarill o,

1995).

Chavez does not claimthat the alleged dissimlar treatnent
af fects a suspect or quasi-suspect class. However, a
classification schene violates equal protection even if the
classifications are not drawn al ong suspect or quasi-suspect
lines; classifications of any sort that are not rationally
related to a legitimate governnental interest are
unconstitutional. Wen a plaintiff alleges that he has been

"personal ly denied equal treatnent," Heckler v. Mthews, 465 U S.

728, 740, 104 S.Ct. 1387, 1395, 79 L. Ed. 2d 646 (1984)-- that he

! The 1973 anendnent specifically called for resentencing.
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has been denied a particular benefit accorded to others who are
simlarly situated--he has alleged an equal protection injury,
regardl ess of the nature of the stignma that attaches to the

di sfavored cl ass. See All egheny Pittsburgh Coal Co. v. County

Comin, 488 U.S. 336, 109 S.Ct. 633, 102 L.Ed.2d 688 (1989)
(holding that forrmula used for property val uation was
unconstitutional because it val ued conparabl e properties
differently).

Chavez seens to argue that he and persons convicted of
marij uana possession in the 1970s are so simlarly situated that
he is constitutionally entitiled to the sanme type of resentencing
they were afforded by the Texas Legi slature. However, Chavez was
convi cted of possession of heroin, not possession of marijuana.
The State of Texas is certainly entitled to treat the crinmes of
possession of these dissimlar drugs differently. 1In an
anal ogous context, this Court has rejected constitutional
chal l enges to the different treatnent of powder cocai ne and
cocai ne base under the United States Sentencing CGuidelines. See

United States v. Watson, 953 F.2d 895, 897 (5th Cr.), cert.

denied, 504 U. S. 928 (1992); United States v. Galloway, 951 F.2d
64, 65 (5th Cr. 1992); United States v. Thomas, 932 F.2d 1085,

1090 (5th Gr.), cert. denied, 502 U S. 895 (1991). Because

Chavez cannot show that he is "simlarly situated," his equal

protection challenge nust fail.
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I11. CONCLUSI ON
For the reasons given above, the judgnment of the district

court dismssing the petition with prejudice is AFFI RVED.
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