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Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *

Appel I ant Odel | Harnon, # 22488-077 appeal s the district
court’s summary judgnment in his action contesting the judicia
forfeiture of a house in Dallas that was used to facilitate his
participation in a major cocaine distribution ring. Harnon is

currently serving a 300-nonth term of inprisonnent after pleading

Pursuant to Local Rule 47.5, the court has determned that this opinion
should not be published and is not precedent except under the linmted
circunstances set forth in Local Rule 47.5.4.



guilty to crimnal charges that spawned the forfeiture proceedi ng.
Al though this court is constrained to reverse and remand for
further proceedi ngs, we caution that Harnon’s credi bility hangs by
a sl ender thread, and sanctions should be forthcomng if it appears
that he has sworn fal sely that he had no know edge of the judicial
forfeiture.

I n Decenber, 1991 the federal governnent filed a civi
forfeiture proceeding covering several tracts of |and and vari ous
personal property in Dallas owed by Harnon, his deceased brother
and others. According to the summary judgnent record, the civil
forfeiture summons was served on Harnon when he was in the custody
of the U S. Marshal’s service in Dallas at 11:00 a.m on January 3,
1992. Because neither Harnon nor a man nanmed and served as his
attorney (Montserrat) ever responded to the conplaint, a default
judgnent was entered in April, 1992.

Har non conmenced this action in md-1994, alleging that
he was deni ed due process because he was never served wth sumons
or notified of the civil forfeiture proceeding. He also asserts
that the real property forfeiture is invalid because he received no
pre-seizure notice as |l ater required by the Suprenme Court in United

States v. Janes Daniel Good Real Property, 114 S. Ct. 492 (1993).

After clearing away a few procedural issues, we wll
anal yze the district court’s actions on summary judgnent. First,
Harnon may qualify for IFP status in this court because his case
was pending |ong before the new anmendnents to 28 U S.C. § 1915
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Second, the district court had jurisdiction over Harnon's case
pursuant to 28 U S. C. 8§ 1331, as that seens to be the basis on
whi ch several courts, including this one, have determ ned the
procedural viability of forfeiture proceedings. See, e.q.,

Scarabin v. Drug Enforcenent Adm nistration, 919 F. 2d 337, 338 (5th

Cr. 1990); United States v. Graldo,45 F.3d 509, 511 (1st Cr.

1995); and United States v. Wodall, 12 F. 3d 791, 793 (8th Gr.

1993) . That those cases involved admnistrative rather than
judicial forfeitures is not a neaningful distinction.

The district court granted summary judgnent because he
concluded that Harnon's denial of receipt of summobns and deni al
t hat Mont serr at was his attorney were concl usional and
insufficiently supported by evidence. The governnent, in contrast,
furni shed a copy of the summons return and proof that Harnon had,
contrary to his denial, been in the custody of the U S. Marshals in
Dal l as on January 3, 1992. We have only one quarrel with this
description of the evidence: Harnon’s denial of receipt of summobns
is provided under penalty of perjury and therefore suffices as an

affidavit for summary judgnent purposes. Ni ssho-l1wai Anerican

Corp. v. Kline, 845 F.2d 1300, 1306 (5th G r. 1988).

Al t hough the Ilikelihood that Harnmon will prevail in
pitting his credibility against that of the U S. Governnent on the
i ssue of service may seemslim it is not the purpose of sunmary
judgnent proceedings to nmake credibility determ nations. The
adm ssi ble evidence directly conflicted on whether Harnon was
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served with process in the forfeiture case. We nust therefore
reverse and remand for further proceedings to take place on
Harnon’s clai mthat he was deni ed due process because he received
no notice of the forfeiture case.

The district court properly dismssed Harnmon’s claim
based on the requirenent of pre-seizure notice for real property.
The Good case was not decided until a year after Harnon's Dal |l as
property had been forfeited, and Good is not retroactively
applicable to cases that were finally decided before Good issued.

Harnon has noved for appointnment of counsel and to
suppl enent the record on appeal. These notions are DEN ED; counsel
i s unnecessary and Harnon’ s proffered papers are i napposite tothis
case. The Governnent’s notion to supplenent the appellate record
Wi th copies of the forfeiture docunents that underlie this case is
GRANTED.

For the foregoing reasons, the judgnent of the district

court is AFFIRVED in part, and VACATED and REMANDED in part.



