IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-10882
Summary Cal endar

UNI TED STATES OF AMERI CA,
Pl ai ntiff-Appellee,
VERSUS
LAVRENCE OSUME,

Def endant - Appel | ant.

Appeal fromthe United States District Court
for the Northern District of Texas
(3:95- CR-065- X)

August 8, 1996
Before KING SM TH, and WENER, C rcuit Judges.

PER CURI AM *

Law ence Osune appeals his conviction under 8 U S.C. § 1326
(illegal reentry of a deported alien). He argues that (1) specific
intent is an elenent of a 8 1326 violation, that (2) a defense of
reasonable mstake is at |east |law of the case, if not the |aw of
the circuit, and that (3) the district court reversibly erred in

not including the specific intent elenent in the jury instruction.

" Pursuant to 5THCR R 47.5, the court has determined that this opinion
shoul d not be published and i s not precedent except under thelinited circunstances
set forth in 5THCR R 47.5.4.



OGsune concedes that he did not object to the jury instruction, and
agrees that we therefore reviewonly for plain error. W affirm

The district court included a defense of reasonabl e m stake in
its instructions to the jury, but did not require that the jury
find that Gsune knew he was not entitled to reenter the country.
Nei t her Gsune nor the governnent objected to this jury instruction.

The district court acted without the benefit of our recent
opinion in United States v. Trevifio-Martinez, 86 F.3d 65, 69 (5th
Cir. 1996), in which we held that specific intent is not an el enent
of a 8 1326 violation and that, consequently, a defense of
reasonable m stake is not avail able under that provision. Thus,
none of Osune’s alleged errors is an error at all, nmuch less a
plain error.

Gsune’s only remaining argunent is that a defense of reason-
able mstake is law of the case because the governnent did not
object to the inclusion of that defense in the jury instruction.
Assum ng that this is correct, prevailing on this argunent provides
Gsune no relief. Despite the inclusion of a defense to which he
was not entitled, see id., the jury still found himguilty.

Concluding that Gsunme’s argunents are wthout nerit, we
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