UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-10902
Summary Cal endar

LOCKHEED CORPORATI ON,
Pl ai ntiff-Appellee,

VERSUS

ROCKWELL | NTERNATI ONAL CORP.

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(47 92-CV-865-Y)

_April 4, 1996
Before H G3d NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.

PER CURI AM !

Rockwel | | nt ernati onal Corporation (“Rockwell”) out bid
Lockheed Corporation (“Lockheed”) to performa contract between t he
United States and Korea. Lockheed sued Rockwell alleging that
Rockwel |’s performance under the <contract would constitute
i nfringenment of Lockheed' s copyright. Rockwell filed a “Mdtionto
Di sm ss for Lack of Jurisdiction” in whichit argued that excl usive

subject matter jurisdiction lay in the court of clainms, not the

Pursuant to Local Rule 47.5, the Court has determned that this
i ni on should not be published and is not precedent except under

1
opi
the limted circunstances set forth in Local Rule 47.5. 4.



district court. A great deal of tinme passed and ultimately the
Kor ean Gover nnent cancel ed the contract rendering the di spute noot.
Lockheed then filed a notice of dismssal of its |awsuit which the
district court subsequently confirnmed by entering an order of
dism ssal. Rockwell|l appeal s raising numerous issues.

The threshold question is whether Lockheed had the right to
unilaterally dismss its suit under Rule 41. Clearly it did. Rule
41(a)(1)(i) requires the filing of answer or notion for summary
judgnent to preclude the plaintiff’s right of dism ssal. Exxon v.

Maryland Casualty Co., 599 F.2d 659 (5th Cr. 1979). No such

pl eading was filed in this case. Rockwell argues that a footnote
inits brief filed in support of its notion to the effect that the
court m ght wish to consider the notion as one for summary judgnent
and the fact that, Lockheed in its brief agreed that the court
m ght do so, sonehow transfornms the Motion to Dism ss for Lack of
Jurisdiction into a notion for summary judgnent. W find this
argunent unavaili ng. What Rockwel | filed it clearly |abeled a
notion to dismss. The content of its notion nade it clear that it
was a notion to dismss for lack of jurisdiction under Rule
12(b) (1). Lockheed properly exercised its right to unilaterally
dismss its case and we affirmthat dism ssal.

AFFI RVED.



