UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-11168

TRI TON ENERGY CORP; TRI TON | NDONESI A | NC.
Plaintiffs - Appell ees,
VERSUS
DAVI D A HI TE,

Def endant - Appel | ant.

Appeal fromthe United States District Court
For the Northern District of Texas
(3:93-CV-1533-P)

December 6, 1996

Before JONES, DUHE, and EMLIO M GARZA, Circuit Judges.
DUHE, Circuit Judge:?!

David A Hte, appealing froma summary judgnent entered in
favor of Triton Energy Corporation and Triton Indonesia, Inc.
(collectively “Triton”), contends that the district court
incorrectly concluded that a settlenent letter to which Hite is a
signatory constituted Hte’'s personal guaranty as a matter of |aw.
Because we hol d t he | anguage of the settlenent |etter unanbi guously

does not conprise a guaranty, we reverse the district court’s

1Pursuant to Local Rule 47.5, the Court has determ ned that this
opi ni on shoul d not be published and is not precedent except under
the limted circunstances set forth in Local Rule 47.5. 4.



j udgnent and render judgnent in favor of Hite dism ssing the cause.

| .

Hte is the president and a director of Nordell I|nternational
Resources, Ltd., (“Nordell”) and International Veronex Resources,
Ltd.,? (“Veronex”), Nordell’'s parent corporation. |n 1982, Nordel
agreed with Pertam na, the state-owned oil conpany of the Republic
of Indonesia, to perform secondary recovery and rehabilitation
operations in Indonesian oil and gas fields. In furtherance of
this project, Nordell comenced negotiations in Indonesia wth
Triton, which resulted in a farnmout agreenent (the “EN M
Agreenent”) which was executed on Cctober 7, 1988.

Upon returning to the United States, Hite all eged he had been
physically threatened and detained in Indonesia and coerced into
entering into the ENIM Agreenent. Accordi ngly, Joseph Laferty,
anot her officer of Nordell, notified Triton’ s counsel on Cctober
24, 1988, of the all eged duress and requested that the parties neet
to discuss the status of the ENIM Agreenent. Triton, in response
to the claimthat the ENI M Agreenent was voi dable, sued Nordell
Veronex, Hite, and Laferty in the United States District Court for
the Northern District of Texas (the “1988 litigation”) seeking,

inter alia, a tenporary restraining order and prelimnary and

permanent injunctive relief preventing the defendants from

2Formerly Veronex Resources, Ltd.
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interfering with the Indonesian governnment’s approval of the
project and requiring themto continue to performtheir obligations
under the ENI M Agreenent. The TRO i ssued on October 31, 1988, was
effective until Novenber 21, 1988.
Meanwhi l e, the parties initiated discussions to settle the
1988 litigation. As a result of these negotiations, counsel for
the defendants submitted to Triton on Novenber 13, 1988, a
settlenent letter stating, in relevant part,
My clients have instructed ne to advise you as foll ows:

(1) They hereby withdraw their position that the [ENIM
Agreenent is] unenforceabl e at Nordel I/ Veronex’s option due to
duress on the part of David A Hte when he signed those
docunents on behal f of Veronex and Nordell.

(2) In their individual capacities, and in their
representative capacities as officers and directors of Nordel
and Veronex, and as the act and deed of those corporations,
David A. Hte and Joseph J. Laferty, jointly and separately,
hereby ratify and reaffirm in their entirety, wthout
reservation, all of the terns and conditions of the [ENM
Agreenent] (including the Farnout Agreenent, the Joint
Operati ng Agreenent, and the accounting docunent), and hereby
assure you that Veronex and Nordell will continue to abide by
and performaccording to the terns of those docunents.

(3) . . . Messrs. Hite and Laferty advise you that they
believe [after consultation with counsel] that they are duly
authori zed to nake the statenents and assurances contained in
this letter on behal f of Veronex and Nordell .

* * %

(5) My clients wish to have a good future working
relationship with Triton, and agree to work together wth
Triton in good faith toward Triton |Indonesia, 1Inc.’s
successful assunption of the Operatorship of the ENI M Proj ect
for the future benefit of all parties. Toward that end, we
| ook forward to the end of the litigation between ny clients
and yours .



Hte signed the letter as “President and Director” of Veronex and
Nordell and in his individual capacity. Upon accepting the
settlenment offer, Triton obtained dissolution of the TRO and
di sm ssal of the 1988 |itigation.

Subsequent |y, disputes arose between Nordell and Triton over
the performance of the ENIM Agreenent. In January 1990, Nordel
filed a demand for arbitration.® Triton counterclained, alleging
non-performance by Nordell. Arbitration resulted in an award in
favor of Triton, condemming Nordell and Veronex to pay Triton
$930, 821. 00, reducing Nordell’s interest in the ENIMproject to a

five percent net profits” interest, and ordering Nordell to
refrain fromparticipating in or interfering wwth the operation of
the project. Denying Nordell’s notion to vacate the arbitration
award, the United States District Court for the Central D strict of
California confirnmed the award and ent ered j udgnent agai nst Nor del
and Veronex, and the Ninth Grcuit Court of Appeals affirned.*

After repeated unsuccessful attenpts to collect the judgnent

from Nordell and Veronex, Triton sued Hte in Texas state court,

SHte was not a party to the arbitration proceedings, but did
participate as one of Nordell’s representatives.

“The Ninth Circuit affirmed the district court’s confirmation of
t he award agai nst Nordell, but reversed as to Veronex and renanded
to the district court to determ ne whether Veronex consented to
having the arbitrators decide if it was Nordell’s alter ego, and if
it did not consent, to determ ne de novo whether Veronex was in
fact Nordell’s alter ego. Nordell Int’l Resources, Ltd. v. Triton
| ndonesia, Inc., 999 F.2d 544 (9th Gr. 1993) (TABLE) (text at 1993
W. 280169), cert. denied, 510 U. S. 1119 (1994).
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al I egi ng t he Novenber 13, 1988 | etter contai ned a personal guaranty
by Hte, sothat Hte was personally obligated to pay to Triton al
suns owed and unpaid by Nordell and Veronex under the judgnent.
Hite renoved the cause to the United States District Court for the
Northern District of Texas based on diversity of citizenship.
Triton and Hite then filed opposing notions for sunmary judgnent.
The district court rejected Hte's contention that under the
doctrine of res judicata Triton was precluded by the previous
arbitration proceedi ngs from suing him based on the Novenber 13,
1988 | etter and concl uded, based “solely on the four corners of the
Novenber 13[, 1988] letter,” that Hte “accepted individuall]
liability for the performance of the ENl M Agreenent” as a matter of
| aw. Accordingly, the district court granted Triton summary
judgnment and ordered Hite to pay Triton $848,557.00 plus
prejudgnent interest, costs, and attorneys’ fees. Hte tinely
appeal ed.

On appeal, Hte contends the district court erred by finding
the Novenber 13, 1988 letter, on its face, unanbiguously
establishes a guaranty by Hite of the obligations of Nordell and
Veronex under the ENM Agreenent. Further, contends Hite, the
ci rcunst ances surroundi ng the generation of this letter denonstrate
that the letter was not intended to be a guaranty. Instead, the
letter was neant to provide that neither Nordell nor Veronex woul d
pursue a claimthat the ENI M Agreenent was voi dabl e due to duress
suffered by Hte, toconfirmHte' s and Laferty’s authority to act
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on behal f of Nordell and Veronex, and to assure that Nordell and
Veronex, as well as Hte and Laferty, individually, would not
hi nder the performance of the EN M Agreenent, thereby convincing
Triton to cease the 1988 litigation and to commence operations.
Alternatively, Hite argues that if the court, fromthe | anguage of
the letter and the circunstances surrounding its execution, cannot
conclude as a matter of lawthat the letter is not a guaranty, then
the letter is anbi guous and an i ssue of material fact exists which
precl udes sunmary judgnent. Finally, Hite asserts the district
court erred by concluding that Triton’s claimwas not barred by res
judicata, by failing to conclude that Triton’s clai mwas barred by
the sole renedi es clause of the ENI M Agreenent because Triton had
already forfeited Nordell’s net profits interest in the project,
and by awarding Triton attorneys’ fees. Because we hold that the
Novenber 13, 1988 | etter unanbi guously is not a personal guaranty
by Hte, we need address only one of Hite s other contentions.

Hte's contention that res judicata bars Triton's claim
warrants comment. Hite argues Triton could have raised its current
claimin the arbitration proceedi ngs wherein the binding effect of
t he Novenber 13, 1988 letter was fully litigated as to Nordell and
Veronex. Because Triton did not, it is barred fromasserting that
cl ai m now.

“In this circuit, an action is barred by the doctrine of res
judicata if: 1) the parties are identical in both actions; 2) the

prior judgnent was rendered by a court of conpetent jurisdiction;
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3) the prior judgnent was final on the nerits; and 4) the cases

i nvol ve the sane cause of action.” Travelers Ins. Co. v. St. Jude

Hosp., 37 F.3d 193, 195 (5th G r. 1994) (citing Nilsen v. Gty of

Mbss Point, 701 F.2d 556, 559 (5th Cr. 1983) (en banc)), cert.

denied, = US _, 115 S . C. 1696 (1995). The parties do not
contest that the second and third requirenents for application of
the doctrine have been nmet wth respect to the arbitration
pr oceedi ngs. Further, Hte contends he was a party to the
arbitration proceedi ngs, inasnmuch as the Ninth Grcuit precluded
his third-party conplaint against Triton in subsequent related
litigation on the basis of res judicata because he was “virtually

represented” in the arbitration proceedings. See Heineman v.

Ver onex Resources Ltd., 50 F.3d 14 (9th Cr. 1995) (TABLE) (text at

1995 W 89372). Triton neither concedes nor contests this
requi renent. Instead, the nerit to Hite's res judicata defense
lies in whether the arbitration proceedings and the current suit
“invol ve the sanme cause of action.”

“To determ ne whether the sanme cause of action is involved,

our court utilizes a transactional test.” Travelers Ins. Co., 10

F.3d at 195. Under this test, the critical issue is whether the
claimant bases the two actions on the sanme nucl eus of operative

facts. Id. (quoting In re Howe, 913 F.2d 1138, 1144 (5th Cr.

1990)). The district court concluded that Triton was not
attenpting to relitigate the liability issues decided in the
arbitration proceedings; rather, it seeks only to enforce the
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judgnent arising out of those proceedings pursuant to Hite's
obligation as guarantor. Accordingly, because Hite's obligationis
secondary, to be perforned only after the principal obligors,
Nordell and Veronex, defaulted on the judgnent, Triton’s action is

not barred by res judicata. Reviewing the district court’s

application of the doctrine de novo, Production Supply Co. v. Fry
Steel Inc., 74 F.3d 76, 78 (5th Cr. 1996), we agree.

In Travelers Ins. Co., St. Jude Hospital of Kenner, Loui siana,

Inc. (“SIJH), was the general partner of alimted partnership, and
was a co-defendant with the partnership in a lawsuit filed by
Travel ers I nsurance Conpany (“Travelers”). Travelers obtained a
judgnent of liability against the partnership, but not agai nst SJH.
When efforts to collect the judgnent fromthe partnership failed,
Travel ers sued SJH and noved for sunmary judgnent on the ground
that Louisiana law required the partner to pay the debts of the
partnership. SJH also noved for summary judgnent, asserting that
Travelers’ claim was barred by res judicata, as SJH had been a
defendant in the partnership litigation and Travel ers was required
to bring all of its clains, including this claim of secondary
liability, in that suit.

We affirmed the district court’s award of summary judgnent to
Travel ers. The sole issue was whether the current case involved
t he sanme cause of action as the partnership litigation. Relying on

our decision in FEDIC v. Mmhat, 960 F.2d 1325 (5th G r. 1992),

cert. denied, 506 U S. 1078 (1993), we concluded that Travelers’
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action against SJH was not based nerely on a new theory of
liability, but on the pre-existing judgnment agai nst the partnership
and SJH s secondary obligation as general partner under Loui siana
law. Thus, Travelers’ claim against SJH did not arise fromthe

sane nucl eus of operative facts as the partnership litigation.

The current suit is indistinguishable fromTravelers Ins. Co.
Under either Texas or California law, see infra note 6, Hte's

liability as guarantor is secondary. See Republic Nat’'|l Bank V.

Northwest Nat’'l Bank, 578 S.W2d 109, 114 (Tex. 1978); Manuel V.

H cks Iron Wrks, 14 P.2d 756, 758 (Cal. 1932) (citing Bank of

ltaly v. Symmes, 5 P.2d 956 (Cal. Ct. App. 1931)); Soners v. United

States Fidelity & Guar. Co., 217 P. 746, 749 (Cal. 1923). Triton

does not attenpt to assert a new theory of liability on the EN M
Agreenment, but only to recover the existing judgnent against
Nordell and Veronex by enforcing Hte' s secondary obligation as
guar ant or . Accordingly, insofar as the district court held
Triton’s claim against Hte as guarantor is not barred by the
doctrine of res judicata, it was correct.
.

Qur review of the district court’s grant of sunmmary judgnment

is de novo, applying the sane standard as the district court.

Floors Unlinmted, Inc. v. Fieldcrest Cannon, Inc., 55 F. 3d 181, 183

(5th Gr. 1995). Sunmary judgnent is appropriate when there is no

genui ne issue of material fact and the noving party is entitled to



judgnent as a matter of law. Fed. R Cv. P. 56(c). All evidence
is viewed in the light nost favorable to the nonnoving party, and
factual controversies are resolved in the nonnoving party’s favor.

Royer v. Ctgo Petroleum Corp., 53 F.2d 116, 118 (5th Cr. 1995).

“To the extent a district court’s grant of summary judgnent is
based on an interpretation of state law, our review of that

determnationis also de novo.” Floors Unlimted, Inc., 55 F. 3d at

184.

Triton argues the district court correctly concluded, as a
matter of law, that the plain |anguage of the Novenber 13, 1988
| etter unanbi guously established the instrunent as a guaranty.

Triton insists the words “ratify, reaffirm” and “assure” in the
second paragraph of the letter, when given their ordinary and
generally accepted neaning, inescapably sound of guaranty.
Additionally, Triton maintains Hte's intent to bind hinself
personally is evidenced both by the “[i]n their individual
capacities” |language of paragraph two and by his execution of the
letter “[i]ndividually.” To conclude Hite executed the letter in
his individual capacity only to indicate he would not attenpt to
interfere wth operations under the ENIM Agreenent renders the
signature and other “individual capacity” |anguage neani ngless,

argues Triton, as Hite was already obligated to so refrain.

Relying primarily on our decision in Texas Commerce Bank Nat’

Ass’n v. Capital Bancshares, Inc., 907 F.2d 1571 (5th Cr. 1990),
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we nust disagree.?®

In Texas Conmerce Bank, Capital Bancshares, Inc., executed a

prom ssory note in favor of Texas Commerce Bank, N.A. On the sane
day, the directors of Capital executed a |l etter agreenent providing
that, if Capital did not pay the principal and accrued i nterest on
the note when due, they would “cause [Capital] to have sufficient
funds” to pay the overdue anount, this obligation being deened
satisfied under the letter agreenent “only when [Texas Conmmerce]
has received such funds.” Capital then defaulted on the note, and
Texas Commer ce sued Capital for the anbunt due on the note and the
directors for breach of the letter agreenent. On sunmary judgnent,
the district court rendered judgnent that Texas Commerce take
nothing from the directors, finding the letter agreenent to be
merely a “confort letter” and not a guaranty. Affirmng the

district court, we concl uded:

Under Texas law, . . . [i]n order for a guaranty to be
enforceable it must, with reasonabl e clearness, evidence an
intent on the part of a party to becone l|liable on an

obligation in the event of default by the primary obligor. A
guarantor is a “favorite of the law’ and a guaranty is
therefore construed strictly in favor of the guarantor. A
guarantor’ s undert aki ng nay not be extended by construction or
i nplication.

The letter agreenent does not evidence an intent on the
directors’ part to becone liable in the event of Capital’s
default. An agreenent to “cause [a debtor] to have sufficient

SArguing the guaranty issue in brief, the parties cite both
California and Texas | aw, but concede the result would be the sane
under either state’'s substantive law. The district court, wthout
mention of a choice-of-law question, applied Texas | aw. Accepting
the parties’ concession, we will followthe district court’s |ead
and resolve the guaranty issue under Texas | aw.
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funds” sinply does not constitute a promse to answer for the
debt of anot her.

Texas Commerce Bank, 907 F.2d at 1574 (citations omtted).

Li kewi se, we find that the | anguage of the Novenber 13, 1988 letter
does not evidence an intent by Hte to becone |iable for the
obligations of Nordell under the EN M Agreenent.

In construing a witten contract, the court’s primary concern

is to ascertain the true intent of the parties. Reilly v. Rangers

Managenent, Inc., 727 S.W2d 527, 529 (Tex. 1987); Coker v. Coker,

650 S.W2d 391, 393 (Tex. 1983). To do so, the court nust exam ne
the entire witing in order to harnonize and to give effect to al

of its provisions. Coker, 650 S.W2d at 393. No single provision,
taken alone, can have controlling effect; rather, all of the
provisions mnust be considered with reference to the whole
i nstrunent. Id. Moreover, when the neaning of a contract is
gquestioned, the court nust deci de whet her the contract i s anbi guous
by | ooking at the contract as a whole in light of the circunstances
present when the contract was entered. 1d. at 394; Reilly, 727

S.W2d at 529; see also Watkins v. Petro-Search, Inc., 689 F.2d

537, 538 (5th Cir. 1982).

Appl yi ng these principles of construction to the Novenber 13,
1988 l etter, we conclude its | anguage does not unanbi guously create
a guaranty. Neither the word “guaranty,” nor any derivative
thereof, appears inthe letter. Al so, after consulting Wbster and

Bl ack, we cannot agree that the correct, nuch |ess the common,
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”

meani ng of “ratify,” “reaffirm” or “assure” is synonynous wth
guaranty. Indeed, a reading of the entire letter suggests no nore
than a prom se on the part of Nordell, Veronex, Hte, and Laferty
to conply with the ENIM Agreenent. The letter’s purpose was to
quell Triton's fears concerning the validity of the EN M Agreenent
and to end the 1988 litigation, as evidenced by the fact that it
was drafted on the eve of the hearing on Triton's petition for
injunctive relief and after Triton had stated it would accept the
duress defense and wal k away from the project. The “individua
capacity” language was included because Triton sued Hite
individually in the 1988 litigation, which the letter sought to
settle. Thus, the | anguage Triton underscores does not indicate a
prom se by Hite to becone liable under the EN M Agreenent upon
default by Nordell and Veronex, but a promse to refrain from
acting in a manner that wll inpede Triton’s operations under the
contract. The district court, therefore, incorrectly construed the
Novenber 13, 1988 l|etter and inproperly granted summary judgnent
against Hite.
L1l

Based on the foregoing discussion, we hold that the Novenber
13, 1988 letter, on its face, unanbiguously does not create a
guaranty by Hite in favor of Triton. Accordingly, we REVERSE the
district court’s grant of summary judgnent in favor of Triton and

RENDER j udgnent in favor of Hite dism ssing the cause.
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