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PER CURI AM *
Rosal i nda Guerra and Arthur R Martinez, who were enpl oyees of
Sout hwestern Bell Tel ephone Conpany (SWBT) and nenbers of
Commruni cati ons Wrkers of Anmerica, AFL-CIO (the union), challenge

Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



post-verdict judgnents as a matter of law, which were based on
rulings that Guerra was required, but failed, to exhaust
adm nistrative renedies, and that Martinez's clains were tine-
barred. W AFFI RM

| .

Guerra's enploynent with SWBT was termnated in md-1990;
Martinez's in early 1991. |In February 1993, they filed this action
W th anot her against, inter alia, the union, their | ocal, and SVBT.
Al t hough their separate clains were tried together, different facts
underlie them

CGuerra clainmed that the union and her |ocal, anong others,
breached the duty of fair representation by their intentionally
del ayed and i neffectual handling of her grievance. After the jury
found that the union had breached that duty, the district court
granted it judgnent as a matter of |aw, because CGuerra had not
exhausted admnistrative renmedies and there was insufficient
evi dence of breach of the duty of fair representation.

Martinez clainmed that SWBT term nated his enpl oynent w thout
just cause under 8§ 301 of the Labor Managenent Rel ations Act, 29
US C 8§ 185, and that the union and his |ocal, anong others,
breached the duty of fair representation. After the jury found
agai nst SWBT and the local, the district court granted judgnent
agai nst Martinez's clainms, concluding that, under the applicable
six-nmonth [imtations period, they were tine-barred.



Needl ess to say, judgnents as a matter of |aw are revi ewed de
novo.
In reviewng the district court's decision to grant
a judgnent as a matter of law, we use the sane
standard of review that guided the district court.
We consider all the evidence with all reasonable
inferences in the light nost favorable to the party
opposed to the notion. If the facts and the
i nferences point so strongly and overwhelmngly in
favor of [the novant] that reasonable jurors could
not arrive at a contrary verdict, then the notion
was properly granted. If there is substantial
evidence -- that is, evidence of such quality and
wei ght that reasonabl e and fair-m nded jurors m ght
reach a different conclusion -- then the notion
shoul d have been deni ed.
Robertson v. Bell Helicopter Textron, Inc., 32 F.3d 948, 950-51
(5th Gr. 1994) (citations omtted), cert. denied, 115 S. C. 1110
(1995).
A

Guerra was informed on August 14, 1990, that SWBT was
considering termnating her enploynent because of poor work
per f or mance. Later that day, she was fired for m sconduct for
removi ng docunents clainmed proprietary.

On the day that SWBT term nated her, CGuerra filed a statenent
of occurrence with her local. Wthin three days, it contested her
di scharge by filing a grievance. And, it set a neeting with SWBT
for early October for the first step of the grievance procedure.

At that neeting, the local's president argued for QGuerra's
reinstatenent; afterwards, CGuerra thanked her for her good
presentati on. SWBT denied the grievance at the close of the

meet i ng.



Rat her than proceed through the second and third step
nmeetings, Querra elected nediation, which entails bypassing the
second step, appealing to the third step, and, if the grievance is
deni ed, arranging nediation. (If nediation is unsuccessful, the
enpl oyee t hen has 60 days to el ect arbitration, as does an enpl oyee
whose grievance is denied after the second and third step
nmeeti ngs.) Accordingly, the local pronptly wote a letter to
Currie Hallford, union representative, requesting himto proceedto
the third step of the grievance procedure and utilize nediation.

Upon Hallford's demand, SWBT agreed to nediate, but [|ater
informed him that it was unable to do so because Cuerra had
initiated an action at law. (Another district court dismssed this
separate action, which pressed a Title VII claimagainst SWBT and
a 8 301 claimagainst it and the local, for lack of jurisdiction
and failure to exhaust adm nistrative renedies. Querra appeal ed;
but, as part of a later settlenent with SWBT, discussed infra, she
di sm ssed the appeal .)

Accordingly, by an early January 1991, letter to SWBT,
Hal | ford wthdrew the nediation request. He then set the third
step neeting in Austin (Guerra's hone) at the earliest possible
date, considering the schedules of QGuerra, the l|ocal officers,
various conpany officers, and hinself. But, Guerra relocated to
Houst on; upon her request, Hallford in early-January cancelled the
Austin neeting and scheduled it for the end of April in Houston.

At that April neeting, SWBT again denied the grievance.

CGuerra clains that Hallford spent inadequate tinme preparing her



case for the neeting, resulting inthe denial. Hallford testified,
however, that he had a | engthy tel ephone conversation with Guerra
before she | eft Austin, reviewed the grievance file before goingto
Houston, nmet wth Guerra for 30 or 45 mnutes prior to the
grievance neeting, listed six or eight questions CGuerra wanted
asked and asked themat the neeting, argued that SWBT did not have
just cause to discharge CGuerra, and gave her the opportunity to
speak at the end of the neeting, at which tine she said she had
nothing to add. Hal | ford testified that he presented every
consideration and tried earnestly to get Guerra reinstated.

Hal | ford advised Guerra by an early May | etter that, based on
his review, he could not recomend to the union that her discharge
be submtted to arbitration, because he felt that an arbitrator
woul d sustain her discharge, but that she had the right to appea
his decision. Guerra did so; Hallford was overrul ed; and the uni on
requested arbitration in late July.

Arbitration was conducted by the Anmerican Arbitration
Associ ation. An arbitrator was selected in Cctober 1991, with the
arbitration date being subject to his schedule. The first dates he
offered were in June 1992, and the union agreed to those, as well
as to others. The AAA schedul ed the arbitration for that Novenber.

CGuerra clainms that the arbitration was postponed further
because the union's attorney, denda Pittman, was not prepared
Al t hough CGuerra disclosed to the union that, as noted supra, she
was originally told she would be discharged for poor work

performance, ultimately, the reason she was di scharged, as she told



t he union, was m sconduct. Therefore, as Guerra testified, it was
reasonable for Pittman to construct the grievance case on di scharge
for m sconduct. When Pittnan began reviewng the file for
arbitration, however, it appeared that SWBT then clained to have
di scharged Guerra not only for m sconduct, but also for poor work
per f or mance. Accordingly, Pittman sought a pre-hearing ruling
limting the grounds to m sconduct. But, after a conference cal
wth counsel, the arbitrator declined to limt the grounds and
post poned the Novenber hearing until md-Decenber, to allow
preparation for the work perfornmance issue.

Next, the Decenber arbitration was postponed at the request of
SWBT' s attorney because of pregnancy conplications. Upon pressure
from Pittman, however, SWBT obtained another attorney; the
arbitration was scheduled for |ate January 1993.

Wil e the union was processing her arbitration, Guerra filed
a second separate action agai nst SWBT. It settled that action
pursuant to the settlenent agreenent, Guerra dism ssed all pending
actions and, by a January 11, 1993, letter to the union, ordered
the arbitration cancelled, only 11 days before it was schedul ed.
And a few weeks later, this action was fil ed.

CGuerra asserts that, if the union breached its duty of fair
representation, she is relieved under Vaca v. Sipes, 386 U S. 171
186 (1967), of the obligation to exhaust adm nistrative renedies.
She bases breach on two intertw ned grounds. First, she clains
that the union was perfunctory in processing her grievance, that

its representative failed to properly investigate and interview



pertinent witnesses, and that its attorney was unprepared. But, a
breach of the duty of fair representation occurs only when the
union's conduct is "arbitrary, discrimnatory, or in bad faith, so
that it undermned the fairness or integrity of the grievance
process". Landry v. The Cooper/T. Smth Stevedoring Co., 880 F.2d
846, 852 (5th Cir. 1989). "A union does not breach its duty of

fair representation, however, through sinple negligence or a

m stake in judgnent." 1d. Nor does it breach that duty if its
"conduct in processing an enployee's grievance was |less than
enthusiastic' and "not perfect'". 1d.

Therefore, as a matter of |law, Guerra has not shown that the
fairness or integrity of the grievance process was underm ned.
Mor eover, her conclusionary assertion of futility is insufficient;
she has not net her burden of producing "evidence that resort to
avai |l abl e gri evance procedures would in fact be futile". Parhamv.
Carrier Corp., 9 F.3d 383, 391 (5th Cr. 1993). To the contrary,
she el ected arbitration, but then cancelled it, thus depriving "the
union the opportunity to act on [her] behalf." Republic Steel
Corp. v. Maddox, 379 U S. 650, 653 (1965). In sum a reasonable
juror could not have found that the union breached its duty of fair
representation.

For her second line of attack, Guerra clains that the del ay of

over two years, from her discharge until she cancelled the
arbitration, constituted a breach of that duty. For starters
CGuerra caused part of the delay. In January 1991, the union had to

wthdraw its nediation request because she had prematurely



initiated an action at | aw agai nst SWBT and the | ocal; and, in md-
January, she caused the neeting scheduled for Austin to be del ayed
until April 1991, because she had it changed to Houston.

In addition, neither the delay due to the arbitrator's
schedul e nor that caused by the pregnancy conplications of SWBT' s
attorney can be attributed to the union. And, finally, it cannot
be faulted for the delay caused by belatedly having to defend
agai nst discharge for poor work performance in addition to
m sconduct . In short, the union was not dilatory and did not
breach its duty of fair representation because of delays in
CGuerra's grievance procedure.

The fact of the matter is this: on the brink of the nuch

del ayed and hard fought for arbitration, Guerra cancelled it. In
essence, she then elected her renmedy -- her contenporaneous
settlement with SWBT. There was no breach by the union; the

district court properly granted judgnent as a matter of |aw
B.

Martinez's enploynent was termnated in February 1991 for
i nsubordination equating to msconduct for failure to follow
instructions. Dismssal was based al so on his repeated viol ati ons
of conpany policies and practices during his 17 vyears of
enpl oynent .

Martinez filed a grievance with his |ocal. After it was
denied at the first and second step neetings, the third step
nmeeti ng was schedul ed for m d-June 1991; but, when Martinez failed

to appear, it had to be rescheduled for the end of August. SWBT



again denied the grievance at that neeting; and, pursuant to the
coll ective bargaining agreenent, Martinez had 60 days to denand
arbitration

By letter dated October 11, 1991, wunion representative
Hal | ford advi sed Martinez that he coul d not reconmended arbitration
because of the difficulty in overcomng Martinez's disciplinary
record, but that Martinez could contact his local to appeal this
deci si on. It was not until early that Decenber that Martinez
requested an appeal of Hallford' s decision. The local, by letter
of Decenber 4, requested that Hallford recommend arbitration.

By letter dated January 6, 1992, to the local, with a copy to
Martinez, Hallford replied that the time for arbitration had
expi red and that he did not know what further action could be taken
by the union. Hallford then sent another letter to Marti nez, dated
April 3, 1992, stating that the union could not take further action
on the grievance. Martinez testified that he did not realize that
he had a claim until his discussion with a union steward in
Septenber, 1992, and asserts that only then did he becone aware
that the union did not intend to pursue the claimfurther.

The limtations period for filing an unfair |abor practice
claimis six nonths. DelCostello v. Int'l Bhd. of Teansters, 462
U.S. 151, 169 (1983) (borrow ng six-nonth period from 8 10(b) of
Nati onal Labor Relations Act, 29 U S C. 8§ 160(b)). Pursuant to
Barrett v. Ebasco Constructors, Inc., 868 F.2d 170, 171 (5th G

1989), the period begins to run when the plaintiff "knew or shoul d



have known" of any breach by the union of the duty of fair
representation.

At the very latest, Martinez should have known that the union
did not intend to pursue his claim when he received Hallford's
April 3, 1992 letter, which stated that "[t]here is no further
action that [the union] can take in regards to your grievance...
Any further action that can be taken would have to be of a |egal
nature and you would have to initiate those." But, this action was
not filed until nore than ten nonths later, in February 1993. His
clainms are tinme-barred.

L1,
For the foregoing reasons, the judgnent is

AFFI RVED.

10



