IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20148

KEI TH B. PAYNE,
Pl ai ntiff-Appellee,

ver sus

CHRI STOPHER SPEER; RAUL Cl SNEROCS
Def endant s,

LEROY BAI LEY; DAVID JANSA; W LLIAM A. BOOTHE; CAREY S. STAPLES;
CHARLES D. GODW N, JERRY R PETERSON, Warden; WAYNE SCOIT,
Director Texas Departnent of Crimnal Justice, Institutional

Di vi si on,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA- H 93-1183)

Decenber 8, 1995

Before PCOLI TZ, Chief Judge, DAVIS and BENAVI DES, Circuit Judges.
PER CURI AM:

This is acivil rights suit filed by Plaintiff-Appellee Keith
B. Payne ("Payne") arising fromhis assertion that in July 1992,

whil e Payne was incarcerated in the Texas Departnent of Crim nal

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
pr of ession. "
Pursuant to that Rule, the Court has determ ned that this opinion
shoul d not be publi shed.



Justice-Institutional Division ("TDCJ-1D"), Defendants Chri stopher
Speer ("Speer") and Raul G sneros ("G sneros"), prison officers at
TDCJ-I1 D, wused excessive physical force against Payne wthout
provocation which resulted in Payne sustaining physical and
enotional injuries, and refused to supply Payne with the required
procedures after the incident.! 1In addition, Payne asserts that
Def endant s- Appel | ants Leroy Bailey ("Bailey"), a sergeant at TDCJ-
I D, and David Jansa ("Jansa"), a lieutenant at TDCJ-1D, w tnessed
the incident and failed to nake sure proper procedures were carried
out afterwards. The remai ni ng Def endants-Appellants WIlliam A
Boot he ("Boothe"), Carey S. Staples ("Staples"), Charles D. Godw n
("Godwin"), Jerry R Peterson ("Peterson") and Wyne Scott
("Scott"), all supervisors at TDCJ-ID, are inplicated by Payne as
havi ng been aware of the excessive force incident and failing to
make sure proper procedures were carried out.

Defendants filed a notion for summary judgnent asserting
qualified imunity. The district court denied the notion w thout
expl anation.? On appeal, Defendants-Appellants argue that Payne
has failed to establish that they violated his constitutional
rights.® Qur reviewof the district court's denial of a notion for

summary judgnent is de novo. Walton v. Al exander, 44 F.3d 1297

! Specifically, Payne clains Speer and Cisneros refused to
provide an inmate incident information and participant form to
provide a standard witness formfor use of force, to take photos
of Payne's injuries and to file an inmate disciplinary report.

2 Payne failed to file a response to the summary judgnent
nmotion, and has not filed a response brief in these proceedings.

3 Speer and Cisneros did not appeal.
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1301 (5th Gr. 1995) (en banc) (internal citations omtted).

None of Defendants-Appellants used physical force against
Payne, much | ess excessive force. Therefore, we find that Payne
has failed to establish that Defendants-Appellants violated his
Ei ght h Anrendnent ri ght.

Additionally, to the extent that Payne m ght seek to hold
Def endant s- Appel | ants Scott, Peterson, Godw n, Staples and Boot he
liable due to their supervisory responsibilities at TDCI-1D, we
find that Payne has failed to set forth specific facts show ng a
causal connection between their actions and the constitutional
violations alleged. See Lozano v. Smth, 718 F.2d 756, 768 (5th
Cir. 1983).

As for Defendants-Appellants Jansa and Bailey, we find that
even if we were to assune they violated Payne's constitutiona
rights by witnessing the all eged excessive use of force by Speer
and Cisneros and by failing to ensure that proper procedures were
followed, they are still entitled to qualified inmunity because
Payne has failed to nake a show ng of "deliberate indifference."
See Farnmer v. Brennan, US| 114 S.ct. 1970, 1977, 128
L. Ed. 2d 811 (1994).

For the reasons stated above, we REVERSE the district court's
order denying qualified imunity to Scott, Peterson, Godw n,

St apl es, Boot he, Jansa and Bail ey.



