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FI RST OVERTON CAPI TAL CORPORATI ON

Appel | ant,
vVer sus
M DWEST FI RST FI NANCI AL, | NC.,a Nebraska Corporation,
W LLI AM PRESTON, and M DWEST FI RST FI NANCI AL LI M TED
PARTNERSHI P I'l, a Nebraska Limted Partnership,
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Appeal fromthe United States District Court
for the Southern District of Texas
(CA- H 94- 337)

May 13, 1996
Before JOLLY, JONES, and BENAVIDES, C rcuit Judges.
PER CURI AM *

The court has carefully considered appell ant’s argunents
inlight of the briefs, oral argunent and record of the trial court
proceedi ngs. Having done so, we nust affirmthe decision of the
district court.! 1In particular, we agree with the district court

that the contractual relationship between First Overton and M dwest

Pursuant to Local Rule 47.5, the court has determ ned that this opinion
shoul d not be published and is not precedent except under the limted circunstances
set forth in Local Rule 47.5.4.

L This court agrees that the district court’s judgnent was final and

appeal abl e pursuant to 28 U S.C. § 1291



First did not giverise to a contractual covenant of good faith and
fair dealing under Texas law, and no special relationship or
fiduciary relationship existed between the parties. See G eat
American Insurance Co. v. North Austin Mun. Util. Dist. #1, 908
S.W2d 415, 418 (Tex. 1995); Crim Truck & Tractor Co. v. Navistar
Int’ 1 Transp. Corp., 823 S.W2d 591, 594 (Tex. 1992). Further, the
district court properly granted sunmmary judgnent on First Overton’s
tort clains because as a matter of law, First Overton did not
suffer damages to support its fraud claim nor has First Overton
all eged any distinct actual damages independent of econom c | oss
resulting fromthe all eged breach of contract. Southwestern Bel
Tel. Co. v. DelLanney, 809 S.W2d 493, 495 (Tex. 1991).

Further, we find no error in the district court’s
conclusion that Texas Rule of GCvil Procedure 11 bars the
enforcenent of the parties’ attenpt at settlenent, because no
witten settlenment agreenent was filed with the court nor was a
stipulation made in open court as required by the rule. As the
court found, the parties did not agree on a witten settlenent
agr eenment .

Finally, the district court’s interpretation of the
parties’ letter agreenent correctly calculates the allocation of
profits between the parties. The Letter Agreenent dated July 13,
1993 states that Mdwest Partnership will pay Mdwest and First
Overton an acquisition fee “equal to 50% of the aggregate Profits
(as defined the Partnership Agreenent) which exceed a 30%

annual i zed rate of return on the Initial Capital Contribution (as



defined in the Partnership Agreenent) of the Limted Partners (as
defined in the Partnership Agreenent).” The starting date for
calculating the 30% annualized rate of return is the initial
capital contribution, which, as defined by the Partnership
Agreenent, relates to the actual contribution of a partner to the
part nership. As the district court found, the sunmmary judgnent
evi dence showed that initial capital contributions were all made by
May 26, 1993, the date the Partnership Agreenent was executed.
Contrary to appellant’s brief, First Overton submtted only
speculation to support its position that initial capita
contributions were not nade by that date. This is the only date
t hat nakes sense of the entirety of the reinbursenent provision.
For all these reasons, the judgnent of the district court

i s AFFI RMVED.



