IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20438
Summary Cal endar

HARRY L. BOWES,
Pl ai ntiff-Appellant,
ver sus

CHARLES N. SCHWARZ, JR. ;
JACK O NEI LL,

Def endant s- Appel | ees,
ANDREWS & KURTH, L.L.P.,

Def endant s.
HARRY L. BOAES,
Plaintiff,
vVer sus
JACK O NEI LL,
Def endant .

Appeal fromthe United States District Court
for the Southern District of Texas
USDC Nos. CA-H 94-4249 and CA-H 94-4261
_April 15, 1996
Bef ore H G3d NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !

Harry L. Bow es appeals fromthe district court's di sm ssal

! Pursuant to Local Rule 47.5, the Court has determ ned that
this opi nion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.



with prejudice of his consolidated cases. Bow es argues that the
district court erred by: consolidating the two cases; dism ssing

his cases sua sponte; failing to enforce discovery against Joe

Reynol ds; refusing to all owan attorney to appear on Bow es' behal f
at a schedul i ng conference; di sm ssing Bow es' case; and by denyi ng
his notion for recusal. He also contends that the district court
abused its discretion by allowng the state attorney general to
appear pro hac vice on behal f of defendant Judge O Neill; and that
the district court's dismssal denied Bow es his right of access to
the courts. He finally clains he was inproperly denied an
evidentiary hearing. W affirmthe district court, deny notions
and i npose sancti ons.

Consol i dation was not an abuse of discretion as the cases

i nvol ved common questions of lawand fact. See Dillard v. Merrill

Lynch, Pierce, Fenner & Smth, Inc., 961 F.2d 1148, 1161 (5th G

1992), cert. denied, 506 U S. 1079 (1993).

The district court may di sm ss a conplaint uponits own notion
for failure to state a claimprior to the filing by the defendant

of a nbtion to dismss. See Shawnee Int'l, N.V. v. Hondo Drilling

Co., 742 F.2d 234, 236 (5th Cr. 1984).
The district court did not err by failing to enforce discovery
agai nst Reynol ds because Reynol ds was never served and was thus not

a party in the case. See Federal Sav. & lLoan Ins. Corp. v. Tullos-

Pierrenont, 894 F.2d 1469, 1473-74 (5th Cr. 1990).
Al low ng the state attorney general to appear pro hac vice on
behal f of defendant Judge O Neill was not an abuse of discretion

See In re Evans, 524 F.2d 1004, 1007-08 (5th G r. 1975); Tex. Gov't

Code Ann. § 74.141 (West 1988).



Bow es' argunent that he was denied his right of access to the
courts lacks a factual basis in the record.

The district court did not err by refusing to allow an
attorney with whom Bow es had a conflict of interest to appear on
Bowl es' behalf at a scheduling conference.

Bow es' conplaint was properly dismssed because Bow es
clains are inextricably intertwined with i ssues bei ng consi dered by

a state court. See Eitel v. Holland, 798 F.2d 815, 818 (5th Cr.

1986) .
It was not an abuse of discretion to deny Bow es' notion for
recusal as Bow es presented no fact suggesting that Judge Hoyt's

inpartiality m ght reasonably be questioned. See Liteky v. United

States, 114 S. . 1147, 1157-58 (1994).

Because the district court properly dismssed Bow es'
conplaint, the court did not err by refusing to conduct an
evidentiary hearing.

The judgnent of the district court is AFFI RVED and appel | ees
nmotion to dism ss the appeal for lack of jurisdiction is DEN ED

Bow es previously has been warned by this court that he may be
sanctioned for filing nore frivolous pleadings. W find this
appeal frivolous. Accordingly, Bowes is sanctioned $100 for his
failure to conply with this court's July 1995 order not to
prosecute frivolous matters in this court. Appel | ee Schwarz's
nmotion for the inposition of sanctions and Bowl es' notion for an
extension of tine to respond are DEN ED as unnecessary.

AFFI RVED; MOTI ONS DENI ED;  SANCTI ONS | MPOSED.



