IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20528
Summary Cal endar

UNI TED STATES OF AMERI CA
Pl ai ntiff-Appellee,

vVer sus
JOSE LEOVAR BORRERO,
Def endant - Appel | ant.

Appeal fromthe United States District Court for the
Sout hern District of Texas
USDC No. 93-CR-292-2

May 08, 1996
Before JOLLY, JONES, and STEWART, Crcuit Judges.
PER CURI AM *
I

Jose Leomar Borrero, who was an overnight guest at the
searched prem ses, appeals his convictions for conspiracy to
possess with intent to distribute in excess of 5 kilograns and
possession with intent to distribute 5 kilogranms or nore of
cocaine. Borrero argues that the district court erred in denying

his notion to suppress those itens recovered from his person and

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in Local Rule 47.5. 4.



fromhis briefcase. The district court based its ruling on this

court's decision in United States v. Gwa, 831 F.2d 538, 543-45

(5th Gr. 1987). In that case, although we noted that a casua
visitor may be "outside the scope of the prem ses search warrant
[that requires] independent probably cause,” we further held that
a overnight visitor was not a casual visitor.
|1

Borrero has not chall enged the validity of the search warrant,
he sinply asserts that as a visitor to the residence, a search of
hi s person and bel ongi ngs was outside of the scope of the warrant.
To determ ne whether a visitor and his bel ongi ngs woul d be covered
by a prem ses search warrant is determned by "the relationship
bet ween t he person and the place.”" Gwa, 831 F.2d at 545. Borrero
concedes that he was an overni ght guest in the residence and that
he was found in the house in the early norning hours, clad in
sl eepwear. These are the sane circunstances as those that |led the
G wa Court to conclude that an overni ght guest was not a casua
visitor or a nere passerby. Borrero has not shown that the search
was unreasonabl e.
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Borrero asserts that Gwa was wongly decided, because
i ndependent probable cause should be required for all visitors.
However, only an "overriding Suprenme Court decision," a change in
statutory law, or this court sitting en banc may overrul e a panel

deci si on. See United States v. Zuni ga-Salinas, 952 F.2d 876, 877




(5th Cr. 1992) (en banc). Borrero has not asserted a statutory
change or a subsequent en banc case affecting G wa. Borrero
incorrectly asserts that Gwa is inconsistent with the Suprene

Court holding in Mnnesota v. Qson, 495 U S. 91, 97-100 (1990).

For the reasons stated herein, the judgnent of conviction of

Jose Leomar Borrero is

AFFI RMED



