IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20541

ASSI CURAZI ONI  GENERALI
Plaintiff - Appellee
V.
CROMNN CENTRAL PETROLEUM CORPORATI ON
Def endant - Appel | ant
and
CECI L A BUFFALO, DONALD RAY HARRI SON; ROBERT KEI TH SU TS, JR

Def endant s

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 95- 3240)

May 23, 1996
Before KING W ENER and BENAVIDES, G rcuit Judges.

PER CURI AM *

Assi curazioni Cenerali SpA (“Generali”) brought an action

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



against Crown Central Petroleum Corporation (“Crown”), anong
ot hers, seeking a declaratory judgnent that it was not obligated to
provi de i nsurance coverage to Crown as an additional insured under

an insurance policy issued to Reactor Services |International

(“RSI™). Crown appeals the district court’s granting of sunmary
judgnent in favor of Generali. W reverse.
| . BACKGROUND
Cenerali issued a conprehensive general liability insurance

policy to RSI for the period Novenber 1, 1991, through Novenber 1,
1992 (the “Cenerali/RSI Policy”). The policy contained a bl anket
addi tional insured endorsenent that provided:
Coverage includes additional assured as required by
contract but only in respect of work performed by or on
behal f of the assured.
For the purpose of preparing certificates of insurance to evidence
this endorsenent, RSI presented its insurance agent, Gow and Hanna
| nsurance, with alist of RSI’s regul ar custoners, including Crown.
On April 23, 1992, a tail gas recovery unit mal functioned at
Ctown’s refinery in Pasadena, Texas. That afternoon, Ronnie

Reynol ds, Crown’ s mai nt enance manager, phoned a sal esperson at RS

about servicing the recovery unit.! Reynolds arranged for RSI to

. Presumably, the sal esperson was M ke Elnore. Neither
Reynol ds or El nore was certain that El nore was the person contacted
on this occasi on. However, John Shank, executive vice president of
RSI, testified as to how RSI ordinarily would cone to send a work
crewto CGown: “The nost logical way is that Crown would call M ke
El nrore, their sales rep, and indicate they had a job . . . .”
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cone to the refinery the next norning, April 24, 1992. Reynolds
and the RSI sal esperson discussed the basics of the job and
Reynol ds obtained a price estinmate. Reynol ds then contacted Ed
Lofl and i n Crown’ s purchasi ng departnent to obtain a purchase order
nunber for the job. Lofland telephoned RSI and | eft a nessage for
sal esperson M ke Elnore, notifying him that RSI needed to sign
Crown’ s indemi fication agreenent. Reynolds also called to inform
RSI of the purchase order nunber and the need to sign the
paperwor k; he did not discuss on the phone the specifics of Crown’s
I nsurance requirenents.

Lofl and prepared a witten, conputer-generated contract to be
executed by Crown and RSI (the “Crown/RSI Contract”). The contract
specified that its effective date was April 23, 1992. Paragraph
1.5 of the Crown/RSI Contract required RSI to make Crown an
additional insured on RSI's Policy (the “Additional |nsured
Requi renent”):

. . . CONTRACTOR shall at all tinmes during the progress

of the Wirk, and at CONTRACTOR s own expense, on forns

and wth i nsurers acceptable to CROMNN, carry and mai ntain

the mnimum insurance coverage which is described in

Exhibit “A' " which Exhibit is attached to this AGREEMENT

and nade a part of this contract. CONTRACTOR shal

furnish to CROMN the original or copies of the insurance

certificates which evidence such insurance coverage.
CROM shall be added as an additional nanmed insured in

all  such «certificates, except insurance providing
protection against worker’s or workmen's conpensation
cl ai ns.

On the afternoon of April 23, 1992, RSI’'s sal esperson told

Leon Bryce, a superintendent for RSI, to go to the refinery the



next norning to sign Crown’s paperwork. On the norning of April
24, 1992, purchasing manager Janes Davis signed the Crown/RSI
Contract on behalf of Crown. Shortly before noon, Bryce arrived at
Ctown’s offices to sign the Crown/ RSI Contract as he had been
instructed. However, because the Crown representative with whom
Bryce was to neet had stepped out of the office, Bryce proceeded to
the RSI job site without signing the contract.

Thirty to forty-five mnutes later, afire occurred at the RSI
job site on Ctown’s prem ses. Two nenbers of the RSI crew were
injured (the “Accident”). Approxi mately three hours after the
Accident, Bryce returned to Crown’s offices and signed the
Crown/ RSI Contract. Four nonths later, the two injured RS
enpl oyees sued Crown in the 189th District Court of Harris County,

Texas. The lawsuit, styled Donald Ray Harrison and Robert Keith

Suits, Jr. v. Crown Central Petroleum Corp. And Cecil A. Buffalo,

Civil Action No. 92-035808, resulted in nonetary |loss to Crown.
Cenerali brought a declaratory action in the United States
District Court for the Southern District of Texas to determ ne the
legal rights of certain parties under the Cenerali/RSI Policy.
Crown filed athird-party conpl ai nt agai nst Gow and Hanna | nsur ance
and others. Cigna intervened. GCenerali noved for summary judgnent

agai nst Crown, 2 arguing that (1) RSI was not contractually bound to

2 Thi s was an anended notion for summary judgnent; GCenerali
earlier filed a notion for summary judgnent that was w t hdrawn and
is not at issue in this appeal.



i nclude Crown as an additional insured at the tinme of the Accident,
(2) the known-1| oss rul e under Texas | aw precl uded maki ng i nsurance
coverage retroactive when the i nsured had knowl edge of the incident
at the tinme coverage was created, and (3) the Accident was not an
“occurrence” as defined by the Generali/RSI Policy. The district
court entered a nenorandumand order granting Generali’s notion for
sunmary judgnent on April 4, 1995. The order was not appeal able
because it did not dispose of Generali’s clains against the other
defendants, Crown’s third-party <clains, or Cygna s clains.
Therefore, Crown filed an unopposed notion for severance. On My
17, 1995, the district court signed an order severing Generali’s
clains against Crown into a new case and subsequently the district
court anmended the order to renunber the severed case. Crown filed
a notice of appeal eight days after the severance. On Septenber
25, 1995, the district court entered a Rule 58 separate-docunent
judgnent; that sanme day, Crown filed a notice of appeal fromthe

Rul e 58 judgnent.?3

1. ANALYSI S
We review the granting of summary judgnent de novo, applying

the sane criteria used by the district court in the first instance.

3 There was a question as to whet her the severance order of
May 19, 1995, could be treated as a Rule 58 judgnent and, thus,
whet her Crown’s first notice of appeal was tinely filed. Fed. R
Cv. P. 58. This question becane noot after the district court
entered the Rule 58 judgnent on Septenber 25, 1995, and Crown
tinely filed a second notice of appeal.
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Norman v. Apache Corp., 19 F.3d 1017, 1021 (5th Cr. 1994);

Conkling v. Turner, 18 F.3d 1285, 1295 (5th Gr. 1994). First, we

consult the applicable law to ascertain the material factual

issues. King v. Chide, 974 F.2d 653, 655-56 (5th Gr. 1992). W

then revi ew t he evi dence bearing on those i ssues, view ng the facts
and i nferences to be drawn therefromin the |ight nost favorable to

the nonnoving party. Lenelle v. Universal Mg. Corp., 18 F.3d

1268, 1272 (5th Cir. 1994); EDIC v. Dawson, 4 F.3d 1303, 1306 (5th

Cr. 1993), cert. denied, 114 S. C. 2673 (1994). Summary judgnent

IS pr oper "if the pl eadi ngs, deposi ti ons, answers to
interrogatories, and admssions on file, together wth the
affidavits, if any, show that there is no genuine issue as to any
material fact and that the noving party is entitled to judgnent as
a matter of law" Fed. R CGv. P. 56(c). Were the evidence is
such that a reasonable jury could return a verdict for the
nonnmovi ng party, a dispute about a material fact is “genuine.”

Meadowbri ar Hone for Children, Inc. v. Gunn, 81 F.3d 521, 533 (5th

Cir. 1996)(citing Anderson v. Liberty Lobby, Inc., 477 U S. 242,

248 (1986); Anburgey v. Corhart Refractories Corp., Inc., 936 F. 2d

805, 809 (5th Cir. 1991).
In the instant case, the district court concluded that, under

Texas |l aw,* the known-1oss doctrine precluded coverage for Crown

under the Additional Insured Requirement of the Crown/RS
4 The parties agree that Texas substantive | aw governs this
di sput e.



Contract.®> According to the known-loss doctrine, an attenpt to
create insurance coverage retroactively for an accident that
predates the policy s coverage is legally ineffective if either the
insurer or the insured knew of the accident at the tinme the

coverage is created. Burch v. Commonwealth County Mut. Ins. Co.,

450 S. W 2d 838, 840-41 (Tex. 1970). Because it is undi sputed that
Bryce did not sign the Crown/RSI Contract on behalf of RSI unti
after the Accident and because the Additional |Insured Requirenent
was not di scussed explicitly before Bryce signed the contract, the
district court found that Crown did not becone an additional
i nsured under the Generali/RSI Policy until after the Accident.
Crown argues, however, that RSI accepted Crown’s offer,
i ncluding the Additional Insured Requirenent, on April 23, 1992,
when RSI agreed to sign Crown’s paperwork, or at the |atest, when
RSI began servicing Ctown’s tail gas recovery unit on April 24,
1992. Accordingly, Crown nmaintains that, because the conplete
Crowmn/ RSl Contract was forned and becane effective before the
Acci dent, the known-|oss doctrine is not inplicated in the case at
bar. Based on the summary judgnent evi dence and Texas | aw, we find
that there is a fact question as to whether the Additional Insured

Requirement was in effect at the tine the Accident occurred.

5 In its anended notion for summary judgnent, General
argued, inter alia, that the Accident did not neet the definition
of “occurrence” under the terns of the Generali/RSlI Policy because
it was “expected or intended.” Al t hough the district court
acknow edged but did not address this argunent, Generali reurges it
on appeal .




A bi ndi ng contract between two parties requires an offer and

acceptance. Ni ckersonyv. E.I.L. Instrunents, Inc., 874 S. W 2d 936,

939 (Tex. App.--Houston [1st Dist.] 1994, wit denied); see also

Crest Ridge Constr. Goup, Inc. v. Newcourt Inc., 78 F.3d 146, 152

(5th Gr. 1996) (Benavides, J., specially concurring). There nust
be a neeting of the mnds as to all of the contract’s essentia

terns. Smth v. Renz, 840 S.W2d 702, 704 (Tex. App.-Corpus

Christi 1992, wit denied); Calvin V. Koltermann v. Underream

Piling Co., 563 S.W2d 950, 956 (Tex. G v. App.--San Antonio 1977,

wit ref’d n.r.e.); see also Mesa Petroleum Co. v. Coniglio, 629

F.2d 1022, 1026 (5th G r. 1980). In order to accept the offer,
however, it is not necessary that a party know all of the terns.

Lone Star Steel Co. v. Scott, 759 S.W2d 144, 152 (Tex. App.--

Texarkana 1988, wit denied) (citing Restatenent (Second) of
Contracts 8 23 cnt. e). A contract nmay be forned as |long as the
parties know the substance, if not all the details, of the

agreenent. Karl Rove & Co. v. Thornburgh, 39 F.3d 1273, 1293 n. 87

(5th Gr. 1994).
The district court did not explicitly reject, and Ceneral
does not necessarily dispute, Crown’ s contention that a contract

between Crown and RSI existed at the tinme of the Accident.?®

6 In Generali’s reply to Ctown and Cigna' s responses to its
anended notion for summary judgnent, Generali stated that it “does
not necessarily disagree that RSI and Crown Central may have
reached sone agreenent prior to the execution of the witten
Agreenent by RSI.”



Cenerali’s primary argunent appears to be that the Additional
| nsured Requi renment was an essential termof the Cown/RSI Contract
and, because this term was not specifically discussed or agreed
to--as all essential ternms nust be, the Crown/RSI Contract was not
effective until Bryce actually signed the instrunment containingthe
Addi tional Insured Requirenent. Cenerali appears to argue
alternatively that, while a contract nay have existed at the tine
of the Accident, the Additional |nsured Requirenent was not a part
of that contract.’

According to Texas | aw, acceptance of an offer need not be in
witing. “[Plarties may enter into an oral contract even though

they are contenplating a formal witing.” _Cothron Aviation, lnc.

V. Avco Corp., 843 S.W2d 260, 263 (Tex. App.--Fort Wrth 1992,

wit denied). Mreover, performance of the act which the offeree
was requested to promse to perform my constitute valid

acceptance. Thomas v. Reliance Ins. Co., 617 F.2d 122, 128 (5th

Cir. 1980); United Concrete Pipe Corp. v. Spin-Line Co., 430 S.W2ad

360, 364 (Tex. 1968); see al so Restatenent (Second) of Contracts 88
31-32. “The rule in Texas is that a contract in witing signed by
one party and expressly accepted orally by the other, o[r] the
ternms thereof perfornmed and the benefits thereof accepted, is in

law the witten contract of the parties and binding on both.”

! Cenerali concedes that RSI accepted an offer from Crown
before the Accident. However, the contract so created cannot be
the Crown/ RSI Contract if the Additional | nsured Requirenent was an
essential termof the Crown/RSI Contract as Generali suggests.
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Turner, Collie & Braden v. Brookhollow, Inc., 624 S.W2d 203, 213

(Tex. Civ. App.--Houston [1st Dist.] 1981), aff’d in part and rev’'d

in part on other grounds, 642 S.W2d 160 (Tex. 1982); Rubin v.

Pol unsky, 366 S.W2d 234, 236 (Tex. Cv. App.--San Antonio 1963,
wit ref’d n.r.e.).

Whet her RSI accepted the entire Crown/ RSI Contract before the
Accident is a jury question. Because “[p]arties rarely express a
direct intention as to the nonent when they conceive thenselves to
be bound by a contract[,] . . . intention is usually an inference
to be drawn by the fact finder fromother facts and circunstances
in evidence.” Cothron 843 S.W2d at 263-64. Crown naintains that
RSI was required to assent to all of the terns and conditions
contained in the Crown paperwork in order to secure the job
servicing CGown’s nmal functioning tail gas recovery unit. According
to Cown, therefore, as of April 23, 1992, the Additional Insured
Requi rement was a part of its offer to RSI--a term w thout which
Crown woul d not have contracted with RSI. Stated differently, the
Addi tional Insured Requirenent was a condition precedent to the
formation of the contract. Under Texas |aw, whether parties
intended to form a contract is a question for the jury. Crest
Ridge, 78 F.3d at 151. Thus, “to the extent that the [condition
precedent] concern[s] contract formation, it present[s] a jury

question.” 1d. at 151 n.4; see Calvin, 563 S.W2d at 956.

Reynolds testified that Crown and RSI “discussed the
particul ars of the job” by phone on April 23, 1992. He stated that
10



Crown and RSI agreed to the |location of the job, the specific work
to be done, the tine the work was to start, the materials RSI
needed to bring with them and a price estinmate. W believe that
a reasonable jury could find that Crown and RSI did not consider
the Additional Insured Requirenment an essential term of the
Crown/ RSl Contract, but that Crown and RSl intended to be bound,
before the Accident occurred, by the entire Crown/RSlI Contract,
including the Additional |Insured Requirenent. W believe a
reasonabl e jury could determ ne that RSI accepted Crown’s offer, on
April 23, 1992, orally--or, on April 24, 1992, by perfornance.

Lofland testified that he called Elnore at RSl and told the
receptionist “to have sonebody cone by to sign our indemification
agreenent.” Shank, executive vice president at RSI, testified that
custoners of RSI routinely included insurance requirenments and
hol d-harm ess clauses in their contracts. He indicated that the
Crown/ RSI Contract was “a very typical agreenent between RSI and
one of its custoners.” RSI superintendent Bryce testified that it
was his understanding that RSI had agreed to undertake the job at
the Crowmn refinery. He stated that an RSI sal esperson told him on
April 23, 1992, that RSI was sending a crewto begin a job at Crown
t he next day. There is no dispute that RSI sent a crew to the
Crown refinery and began perform ng the servicing required under
the Crown/ RSl Contract before the Accident occurred.

From the evidence presented to the district court, a
reasonabl e fact finder could conclude that RSI routinely entered
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into contracts with regular custoners w thout knowi ng nore about
their respective hol d-harm ess and i nsurance requi renents t han t hat
RSI must accept them Testifying that, in order to work for a
custoner, RSI typically was required to agree to the custoner’s
terms, Shank added: “W agree to their terns and conditions, as
long as they fall within our guidelines.” He stated that he knew
of nothing in the Crown/RSI Contract that woul d have prevented RSI
fromagreeing to it.

In its Menorandum and Order, the district court did not
address the i ssue of whether the Additional | nsured Requirenent was
an essential termof the Crown/RSI Contract or expressly resolve
the issue of whether RSI’'s assent by phone to Crown’s offer, the
begi nning of perfornmance, or both, constituted acceptance. The
district court focused i nstead on one aspect of the parties’ course
of dealing. The court found that Crown’s prior course of dealing
was insufficient to establish that the Additional |nsured
Requirement was a term of the Cown/RSI Contract before the
Acci dent :

The summary judgnent evi dence precludes Crown Central’s

argunent that because of its past course of dealing with

RSI, RSI as a matter of |aw agreed to nake Crown Centra

an additional insured even before RSI signed the

agr eenent .

However, in order to defeat Generali’s notion for sunmary j udgnent,
it was not necessary for Crown to show that RSI, as a matter of
law, agreed to the Additional Insured Requirenent before the
Acci dent . Rather, Crown was required to show only that a

12



reasonable jury could find that RSI agreed to the Additiona

| nsured Requi renent before the Accident. Meadowbriar, 81 F.3d at

533.

Reiterating verbati mthe | anguage of Generali’s anended noti on
for summary judgnment, the district court noted that, of the jobs
performed by RSI in the dozen years preceding the Crown/ RS|
Contract, “[o]nly four of the jobs involved agreenents that
required RSI to nmake Crown Central an additional insured on its
[ Generali] policy” while, “on at | east four occasions[,]” the jobs
did not involve such a requirenent. In light of the totality of
the summary judgnent evidence, we do not find this evidence
determ nati ve.

Mre telling, we believe, was the course of dealing wth
regard to RSI’s acceptance of the terns and conditions included in
Ctowmn’s witten contracts. Crown produced sunmary judgnent
evidence that RSI regularly agreed to Crown’s terns, sight unseen,
and signed Crown’s contracts wi thout reading them Shank testified
that, in the case of routine custoners, RSI considered itself bound
by the terns and conditions of purchase orders received after the
commencenent of work. He was asked whether RSI had a policy of
reviewing “the |anguage contained in a purchase order before
agreeing to do work for the custoner[:]”

A Yes, we reviewed the | anguage in a contract before

we'd do work with themon a first-time basis.

Q Then after that you would not typically say, “Wll,

13



wait a mnute, | have to read”

A | don’t read every purchase order on routine
customers, no.

Q | s there anything unusual, to your understanding

back in April of 1992 for a sal esperson of RSI to agree

to sign a custoner’s paperwork in order to do the work?

A For routine customers, it was not.
Davis testified that there was no m sunderstandi ng or confusion
between Crown and RSI as to the nature of their contractual
relationship.® Bryce testified that, on June 23, 1992, he was
instructed to goto Crown for a specific purpose--“[t]o sign a work
order for the work.”

Generali directs our attention to a nunmber of contract cases

in support of its contention that Crown and RSI had not agreed to

the terns of the Crown/ RSI Contract at the tine of the Accident.

8 In a deposition taken on Septenber 15, 1994, Davis was
asked if RSI and Crown entered into a naster service agreenent in
May 1992 to “avoid any confusion or msunderstandings in the
future.”

A There never was any confusion between us and RS
about a contract. The confusion is when there’'s an
i nci dent and attorneys get invol ved.

Q At the time you signed the bl anket agreenent wth
RSI in May of 1992, did you form an opinion at that

particul ar tinme t hat t here had been sonme
m sunder st andi ngs  or confusion about what | egal
obligations Crown had or that third-party contractors
had?

A Absol utely none between Crown and RSI. They had
absol utely no problemw th signing our agreenent because
| felt like it was their understanding. This was nothing
nmore than what they had been doing all along.
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In each of these cases, however, the existence of a contract, or
t he exi stence or neaning of one or nore of its terns, was disputed
by one of the purported parties to the contested contract. The

case sub judice involves nothing of the sort. In this case

neither Crown or RSI contests the existence of the Crown/RSI
Contract; neither party di sputes the neaning or the validity of any
of its terns, the Additional |Insured Requirenent included.
“[ Texas] courts rightfully assune that the parties to a contract
are in the best position to know what was i ntended by the | anguage

t hey enpl oyed, by their subsequent acts relative to it.” Droener

v. Transit Mx Concrete, 457 S.W2d 332, 335 (Tex. CGv. App.--
Corpus Christi 1970, no wit) (citation omtted).

We find that there was sufficient summary judgnent evi dence as
to when there was a neeting of the mnds on the various terns of
the Crown/RSI Contract, essential and otherwise, to carry these
issues to the jury. Thus, summary judgnent was inproper on the
issue of whether Crown was an additional insured under the
Ceneral i/ RSI Policy when the Acci dent occurred. Because this issue
must be left to the jury, there is no need to consider the known-

| oss issue or the “occurrence” issue raised by Cenerali.

I11. CONCLUSI ON
For the foregoing reasons, the judgnent of the district court

is REVERSED and the case is remanded for further proceedings
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consistent with this opinion.
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