UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-20584

NATI ONAL STEEL CORPORATI ON,
Pl ai ntiff-Appellant,
VERSUS

SCURLCCK PERM AN CORPORATI CN,
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA- H 93-182)

July 2, 1996
Bef ore GARWOOD, DAVI S, and DeMOSS, Circuit Judges.

DAVIS, Circuit Judge:”

Nati onal Steel Corporation (National) sued Scurlock Perm an
Corporation seeking to recover |ost Departnent of Energy (DCE)
refunds because defendant's predecessor-in-interest (Perm an) had
negligently waived National's rights to those refunds.! After a
t hree-day bench trial, the district court issued a take-nothing

j udgenent against National. W affirm

"Pursuant to Local Rule 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in Local Rule 47.5. 4.

. National also alleged breach of fiduciary duty, but
abandoned this argunent on appeal. This argunent, therefore, is
not before us.



| .

This case arises fromthe interplay between two restitution
progranms instituted by the DOE to distribute suns collected from
oil producers which had overcharged users in violation of DOE
regul ations. The DOE established the first program known as the
Subpart V program in 1979. See 10 C. F.R Part 205, Subpart V.
Under this program the DOE was to place in escrow sunms it
collected in enforcenent actions. Petroleum end-users injured by
producer overcharges could then seek restitution by filing clains
agai nst the fund. The second program the Surface Transporters
Stripper Well Escrow Fund (Stripper Fund), was one of several

escrows created pursuant to the settlenent of In re Departnent of

Enerqy Stripper Wl Exenption Litigation, a nmassive interpleader

action. See Inre Dep’'t of Enerqy Stripper Wll Exenption Litig.,

653 F. Supp. 108 (D. Kan 1986). The Stripper Well settlenent

resolved clains for several types of refunds, including refunds
under the Subpart V program A successful Stripper Fund cl ai mant,
therefore, was required to withdraw “all covered clains for funds
based upon Alleged Crude QI Violations” including Subpart V
cl ai ms.

On Septenber 12, 1986, Perm an executed a Stripper Fund cl ai m
formwhi ch included a wai ver and rel ease. Perm an agreed to forego
“all [its] existing and future clains” wunder various federal
restitution prograns, including Subpart V. This formal so provided
that it was “binding upon the Gantor [Perman], its parents,

subsidiaries, affiliates, successors and assigns.” It definedits
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terns as having the sane neaning as those used in the settlenent
agreenent. And it provided that execution of the claimformwas the

equi val ent of signing the Stripper Wll settlenent. Based on this

| anguage and on the docunents they received in the DOE's Stri pper
VeIl Information Packet, Perm an officials understood that the

conpany was waiving its own clains to the listed restitution

prograns, including Subpart V funds, and that Perm an’s “parents,
subsidiaries, affiliates, successors and assigns” were bound by
Perman’s release of Perman’s own clains. The DOE, a federal
district court, and the Tenporary Energency Court of Appeals have
since construed the Stripper Fund claimformvery differently. The
current interpretation is that the Gantor waives not only its
clains for Subpart V refunds but also the clains of its related

entities, including “affiliates,” even when the affiliates’ clains
relate to conpl etely separate purchases of overpriced fuel. E. g.,

M d-Anerica Dairyman, Inc. v. Herrington, 878 F.2d 1448 (Tenp.

Emer. Ct. App. 1988). In 1986, both the appellant, National
Steel, and Perman were subsidiaries of the sanme corporation,
National Intergroup, Inc. National Steel and Perman were

therefore "affiliates" as that termis defined in the Stripper Wl |l

settl enment agreenent.

Four and a half years after Perm an had executed the Stri pper
Fund claimform the DOE denied Subpart V clains filed by National
St eel . The DOE explained that National Steel no |onger was
entitled to Subpart V refunds because the claimform Perm an had

executed w ped out the Subpart V rights of Perman's affiliates,
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including rights belonging to National Steel.

National Steel responded by filing suit against Scurlock
Perm an Corporation to recover for the Subpart V refunds Nati onal
had | ost. National Steel alleged that Perm an had negligently
relinqui shed National Steel's clains by signing the DOE claimform
After a three-day trial, the district court rejected National’s
clains. The district court accepted the DOE s interpretation of
the claim form and concluded that Perm an had waived National’s
rights. The court, nonetheless, determ ned that Perm an owed no
duty of reasonable care to National in this circunstance. The
court found further that, even if Perm an owed a duty to Nati onal
Steel, Perman had breached no duty. The district court
specifically found that Perm an attorneys and agents had acted as
prudent persons would in the managenent of their own busi nesses.
Finally, the court determned that the statute of |imtations
barred National’s suit.

.
Al t hough this case presents difficult duty and Iimtations
i ssues, we need not address them The district court found that,
even if Perman did owe its one-tine affiliate a duty of reasonabl e
care in this circunstance, it did not breach this duty. Thi s
finding is not clearly erroneous.

Perm an enpl oyees did not interpret the Stripper Fund claim

formas waiving its related entities’ rights to DOE refunds, unless

the refunds related to the sane transacti ons on which Perm an had



based its claim? This alleged mstake by Permian officials

however, does not establish that they acted unreasonably. The
release provision in the claimformprovided that “G antor hereby
rel eases, and waives all Gantor’s existing and future clains.”

And the information letter included in the DOE' s Stripper Wl

Refund I nformation Packet stated that “by receiving a refund from
any of the Stripper Well escrows you wai ve your right to receive a
refund fromother crude oil overcharge funds.” At the tinme Perm an
submtted its Stripper Fund claimform no court had interpreted
the docunent as waiving affiliates’ Subpart V rights. Under the
circunstances, the district court did not clearly err in finding
t hat Perm an enpl oyees were not negligent in failing to predict the
ultimate interpretation of these provisions.

In sum the district court did not commt clear error in
finding that Perman officials acted reasonably.

AFFI RVED.

2 Indeed it is not clear to us how Perm an would have the
power to waive rights of a separate entity, National
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