IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20585

JESSI E ELLI SCN,
Peti ti oner- Appel | ant,
ver sus
WAYNE SCOTT, Director
Texas Departnment of Crimnal Justice,
I nstitutional D vision,
JOHN W KYLE, JAMES A. LYNAUGH
S.0 WOODS, JR, DAN SM TH,

Respondent s- Appel | ees.

Appeal fromthe United States District Court
for the Southern District of Texas
USDC No. CA-H 93-1347

Novenber 2, 1995
Bef ore DAVI S, BARKSDALE and DeM3SS, Circuit Judges.
PER CURI AM *
Jessie Ellison requests a certificate of probable cause
(CPC) to appeal the district court's dismssal of his petition
for habeas corpus. He also appeals the district court's

dism ssal as frivolous of his civil rights conplaint.

Local Rule 47.5 provides: "The publication of opinions
that have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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Ellison's petition is nore properly construed as a petition
pursuant to 28 U.S.C. 8§ 2241 rather than 8 2254; however,
construing the petition as pursuant to 8 2241 has no practi cal
effect in this case because briefing by the respondents is not
appropriate and the district court's judgnent may be affirnmed

W t hout further proceedings. See United States v. Ceto, 956

F.2d 83, 84 (5th Gr. 1992); dark v. WIllians, 693 F.2d 381,

381-82 (5th Gr. 1982)(sunmary di sposition of an appeal).

Al though 8 2241 contains no explicit exhaustion requirenent,
this court has required a petitioner seeking relief under § 2241
first to exhaust his state renedies. The exhaustion requirenment
is satisfied when the substance of the federal habeas cl ai mhas
been fairly presented to the highest state court. Picard v.
Conner, 404 U. S. 270, 275 (1971). Ellison may chall enge the
revocation of his parole by filing a habeas corpus petition in
the Court of Crimnal Appeals, the highest state court for

crimnal matters. See Richardson v. Procunier, 762 F.2d 429,

431-32 (5th Gr. 1985). A simlar challenge may be nmade with
regard to the deprivation of "flat" and "good tinme" credits. See

Ex Parte Hatcher, 894 S.W2d 364 (Tex. Crim App. 1995). The

district court did not abuse its discretion by dismssing the

§ 2241 petition for failure to exhaust. See Fuller v. Rich, 11

F.3d 61, 62 (5th Cr. 1994).
Simlarly, the district court did not abuse its discretion
by dismssing Ellison's civil rights claimas frivol ous under 28

US C 8§ 1915(d). See Eason v. Thaler, 14 F.3d 8, 9 (5th Gr.

1994). ddains alleging "harm caused by actions whose
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unl awf ul ness woul d render a conviction or sentence invalid"
cannot be brought under § 1983 unless that "conviction or
sentence has been reversed on direct appeal, expunged by
executive order, declared invalid by a state tribunal authorized
to make such determ nation, or called into question by a federa
court's issuance of a wit of habeas corpus, 28 U S.C. § 2254."
Heck, 114 S. . at 2372. Oherw se, such a claimfor danages is
not cogni zabl e under 8§ 1983 and nust be dismssed. 1d. Aclaim
involving a challenge to a parole proceeding is governed by Heck.

See G ew v. Texas Bd. of Pardons & Paroles, 47 F.3d 158, 160-61

(5th Gr. 1995). Because Ellison nakes no show ng that the
actions he conplains of have been reviewed or declared invalid by
a state tribunal authorized to nmake such determ nation, the
district court did not abuse its discretion when it dism ssed the
conpl ai nt under § 1915(d).
Ellison's nmotion for CPC is DEN ED as unnecessary. The

judgnent of the district court is AFFIRMED. See dark, 693 F. 2d
382-82. Ellison's notion to affirmthe district court's judgnent

and order is DEN ED as unnecessary.



