IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20631
Summary Cal endar

RETHA MAE SANDERS, | ndividually
and as heirs to Tomm e Lee Sanders,
deceased,

Pl ai ntiff-Appellant,
ver sus

PRAIRIE VIEWA AND M UNI VERSI TY,
GLENN E. BERRY, UNKNOWN | NSTRUCTOR,
HEMPSTEAD WALLER AMBULANCE, BRETON

FI ONN LI VI NGSTON, (VOLUNTEER
EMERCENCY AMBULANCE CORPORATION), and
THE SHERI FF OF WALLER COUNTY,

Def endant s- Appel | ees.

Appeal fromthe United States District Court for
the Southern District of Texas
( CA- H 93- 2635)

April 4, 1996
Bef ore REAVLEY, DUHE and WENER, Circuit Judges.
PER CURI AM *
The district court entered a final judgnment dism ssing
Sanders’ conplaint on several grounds. Sanders appeals only the
district court’s dismssal of the last and final defendant, the

“Wal l er EMS.” Sanders sought a default judgnent against “Valler

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



EM5S” in the anpunt of $500,000 after it failed to answer his
conplaint. The district court refused to enter the default

j udgnent because there was no record of effective service of
process on “Waller EMS.” Sanders avers service was proper when
he served the Texas Secretary of State. Tex. Rev. Cv. Stat.
Ann. art. 1396-2.07(B) (service of process on non-profit
corporation may be had upon Secretary of State when registered
agent cannot with reasonable diligence be found). The district
court dism ssed the case noting that “there is no record of
effective service of process upon ‘Waller EMS,’' °‘ Henpstead/ Wall er
EMS,” or ‘Waller County EMS,’ upon which a default judgnment coul d
be based.” However, because the “Waller EMS" was no | onger a
party to this suit at the tine of the district court’s ruling we
need not address whether service was proper.

I n Sanders’ Fourth Anmended Original Conplaint, he conplains
that the Waller County Sheriff’'s Ofice was negligent in
utilizing the “Val | er-Henpstead EM5S” when ot her “alternative
energency anbul atory services [were] available at the tine.”
Sanders asserts that the Waller County Sheriff’s Ofice was
negligent in pronoting the use of a sub-standard anbul ance
service, failing to neet the statutory requirenents of a basic
life support vehicle, failing to have mnimally proficient
i ndi vidual s operate the anbul ance, and failing to call life-
flight. Wile previous conplaints filed by Sanders listed the
“Wal l er EMS,” the “Wal | er-Henpstead EMS,” or the “Henpstead EMS

as parties and asserted negligence clains against them the



Fourth Amended Conpl ai nt asserts a cause of action against only
the Waller County Sheriff’s Ofice for their control over the
“Wal l er EMS.” “An anended conpl ai nt supersedes the original
conplaint and renders it of no | egal affect unless the anended
conplaint specifically refers to and adopts or incorporates by

reference the earlier pleading.” King v. Dogan, 31 F.3d 344, 346

(5th Gr. 1994). The “Waller EM5S” is not a party to the suit
before us. Sanders’ appeal is di sm ssed.

DI SM SSED



