IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-20707

ANGELA BLACKWELL,

Pl ai ntiff-Appell ant
V.
J C PENNEY; KEVI N GEBHARDT,

Def endant s- Appel | ees

Appeal fromthe United States District Court
for the Southern District of Texas
( CA- H 93- 2669)

July 11, 1996
Before KING JONES, and DEMOSS, Circuit Judges.
PER CURI AM *
Angel a Bl ackwel | appeals the district court’s dismssal of
her retaliation claimfor |lack of prosecution and failure to

cooperate in discovery. W affirm

| . FACTUAL AND PROCEDURAL BACKGROUND
Angel a Bl ackwel | (“Blackwell”) brought this action agai nst
her fornmer enployer J.C Penney Conpany, Inc. and her forner

supervi sor Kevin Gebhardt (collectively, the “Defendants”),

Pursuant to Local Rule 47.5, the court has determ ned
that this opinion should not be published and is not precedent
except under the limted circunstances set forth in Local Rule
47.5. 4.



all eging discrimnation on the basis of her sex, race, and
age, negligent supervision, breach of contract, intentional
infliction of enotional distress, and retaliation. The district
court granted sunmary judgnent to the Defendants on all clains
except the retaliation claim?

Before the trial on the retaliation claim the Defendants
made an oral notion to dismss for want of prosecution and for
failure to cooperate in discovery. |In support of this notion,
the Defendants inforned the court that: (1) as of the date of
trial, Blackwell had not presented Defendants with conplete
answers to their discovery requests, despite a court ordered
sanction of $482.50 and two court orders conpelling confornmance
with these discovery requests;(2) Blackwell failed to forward
Def endants copi es of her response to their notion for summary
judgnent and the affidavits attached thereto; and (3) Bl ackwell
failed to provide Defendants with a copy of her exhibit and
witness lists although both are required pursuant to | ocal rules.

The district court orally granted the Defendants’ notion. In
a subsequent Menorandum Order, the court held that, by
prosecuting the case in bad faith and engagi ng i n contunaci ous
conduct, Blackwell had inpeded Defendants’ ability to prepare for
trial. The court also stated that |esser sanctions would be
futile because Bl ackwel| disregarded court orders even after the
court had awarded sanctions against her. Blackwell tinely

appeal ed.

Bl ackwel | does not appeal the summary judgnent.
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1. DI SCUSSI ON

On appeal, Blackwell contends that the district court has
limted authority to dismss an action with prejudice and that
the court abused its discretion when it dism ssed the case for
want of prosecution and for failure to respond to discovery. She
clains that neither the requisite elenents nor the aggravating
factors for a dismssal with prejudice have been net. In
addition, she argues that even if the requisite el enents have
been net, the case should not have been di sm ssed because the
di sobedi ent conduct that resulted in the dism ssal was that of
her former counsel and not her own.

The district court’s authority to dism ss under Federal Rules
of Gvil Procedure 37 and 41(b) has been well established. See

Link v. Wabash R R Co., 370 U S. 626, 629 (1962); see also Truck

Treads, Inc. v. Arnstrong Rubber Co., 818 F.2d 427, 428 (5th Cr

1987) (di sm ssal affirnmed on basis of district court’s finding of
bad faith failure to conply with previous di scovery order);

Bluitt v. Arco Chemcal Co., 777 F.2d 188, 189 (5th Cr.

1985) (dism ssal affirnmed for failure to conply with discovery
orders). This court will uphold a district court’s involuntary
dism ssal with prejudice absent an abuse of discretion. Price v.

Md athery, 792 F.2d 472, 474 (5th Cr. 1986); Mrris v. QCcean

Systens, Inc., 730 F.2d 248, 251 (5th Gr. 1984).

Because dism ssal is a harsh sanction, an involuntary
dismssal is affirnmed only if a clear record of delay or

contumaci ous conduct by the plaintiff exists and | esser sanctions



woul d not serve the best interests of justice. Price, 792 F. 2d

at 474; Sturgeon v. Airborne Freight Corp., 778 F.2d 1154, 1159

(5th Gr. 1985); Callip v. Harris County Child Wlfare Dep’'t, 757

F.2d 1513, 1519 (5th Cr. 1985). Further, this court has stated
t hat nost of the cases in which dism ssals have been affirned

i nvol ved the presence of one or nore of the three follow ng
“aggravating factors”: (1) delay attributable directly to the
plaintiff, rather than the attorney; (2) actual prejudice to the
defendant; and (3) delay caused by intentional conduct. Price
792 F.2d at 475; Sturgeon, 778 F.2d at 159; Callip, 757 F.2d at
1519. These aggravating factors, however, are not prerequisites

to di sm ssal. See Rogers v. Kroger Co., 669 F.2d 317, 320 n.5

(5th Gr. 1982)(“The ternms ‘requisite’ and ‘aggravating’ are used
because we assune that the presence of the forner can al one
justify dismssal.”); cf. Price 792 F.2d at 475 (the exi stence of
one aggravating factor, coupled with the record of delay or
cont umaci ous conduct and consi deration of |esser sanctions,
supported a dismssal with prejudice).

Under this standard, we find no abuse of discretion. The
district court determned that Blackwell willfully ignored
Def endants’ appropriate requests for information, violated two
orders of the court, and failed to provide Defendants with
witness and trial exhibit lists before trial. |In addition,
because Bl ackwel| failed to cooperate in discovery even after the

court awarded nonetary sanctions agai nst her, the court concl uded

that | esser sanctions woul d be ineffective. Cf. Dam ani v. Rhode




| sland Hosp., 704 F.2d 12, 15 (1st Cr. 1983)(“There is nothing

in [Rule 37(b)(2)] that states or suggests that the sanction of
di sm ssal can be used only after all of the other sanctions have
been considered or tried.”) Finally, the court found two of the
aggravating factors present: actual prejudice to the defendant
and del ay caused by intentional conduct. Therefore, the district
court did not abuse its discretion in dismsing Blackwell’s
claim

Bl ackwel | al so argues that the dism ssal unjustly punishes
her for the m sconduct of her former counsel. The Suprenme Court
has hel d, however, that a plaintiff is responsible for the
actions of his attorney. Accordingly, the district court did not
abuse its discretion when it attributed the m sconduct of
Blackwell’s attorney to Blackwell. See Link, 370 U S. at 633-34;
see also Pryor v. United States Postal Serv., 769 F.2d 281, 288

(5th Gr. 1985)(holding that m stakes of counsel are chargeabl e

to the client, particularly in civil litigation).

I11. CONCLUSI ON
For the foregoing reasons, we AFFIRM the judgnent of the

district court.



