IN THE UNI TED STATES COURT OF APPEALS

FOR THE FI FTH Cl RCU T

No. 95-21013
Summary Cal endar

ROCO PARTNERS,
Assi gnee of the Federal Deposit
| nsurance Corporation,
Pl ai ntiff-Appellee,

VERSUS

CLARK A. McCOLLOUGH, et al.,
Def endant s,
CLARK A. M CCOLLOUGH,

Def endant-Third Party
Pl ai ntiff-Appellant,

VERSUS
CHRYSLER REALTY CORPORATI ON,

Third Party Defendant -
Appel | ee.

Appeal fromthe United States District Court
for the Southern District of Texas
(H93-CV-873)

Cct ober 29, 1996

Before SM TH, DUHE, and BARKSDALE, Circuit Judges.



JERRY E©. SMTH, Circuit Judge:’

Cl ark McCol | ough appeal s a summary judgnent in favor of
the Federal Deposit Insurance Corporation (“FDC). Fi ndi ng no

error, we affirm

| .

The FDI C, as successor to a failed | ender, sued McCol | ough and
ot her co-guarantors on a witten guaranty agreenent followng a
default by the maker of the underlying prom ssory note.! After
rejecting each of McColl ough’ s def enses agai nst enforcenent of the
guaranty, the district court granted the FDIC s notion for summary
j udgnent .

W review a grant of summary judgnent de novo. Hanks v.
Transcontinental Gas Pipe Line Corp., 953 F.2d 996, 967 (5th Gr.
1992). Summary judgnent s appropriate “if the pleadings,
depositions, answers to interrogatories, and adm ssions on file,
together wwth the affidavits, if any, showthat there i s no genui ne
i ssue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law” Feb. R CQv. P. 56(c).

McCol | ough first asserts that the district court erred in

" Pursuant to 5THCOR R 47.5, the court has deternmined that this opinion
shoul d not be published and i s not precedent except under the limted circunstances
set forth in 5THCQR R 47.5.4.

1 McCol | ough had been an investor in Doubl e LL I nvestnents, Inc., the maker
of the note.



granting summary j udgnent because he rai sed a genui ne factual issue
regardi ng whether the FDIC inpaired the collateral by refusing to
liquidate it pronptly after default. Notw thstandi ng McColl ough’s
express waiver of this defense in the Quaranty Agreenent,? he
contends that the guaranty does not wai ve his conmon | aw def ense of
i npai rment of collateral. W disagree that McCol | ough’ s wai ver of
i npai rment under the guaranty is inconplete, but, even assum ng
such inconpl eteness, Texas does not recogni ze such a conmmon | aw
defense. See FDIC v. Coleman, 795 S.W2d 706, 708-09 (Tex. 1990)
(hol ding that a secured creditor does not owe a guarantor a duty of
good faith that would require the creditor to liquidate its
security pronptly after default by the debtor to mnimze the
guarantor’s liability for any deficiency).?

McCol | ough al so argues that the Texas Busi ness and Comrerce
Code confers upon the FDIC a statutory obligation not to inpair the

collateral. See Tex. Bus. & Com CooE ANN. 8§ 3.606 (Vernon 1994) .4

2 The Guaranty Agreenent provides: “IV. Guarantors agree that the liability
of Guarantors hereunder shall not be in anyw se rel eased, di m nished, inpaired,
reduced or affected by . . . D. Any negl ect, del ay om ssion, failure, or refusal of
Lender to take or prosecute any actionin collection of any said indebtedness or to
forecl ose or take or prosecute any action in connection with any lien, right or
security existing or to exist in connection with or as security for any of said
i ndebt edness.”

8 McCol | ough’s citations to Pinsonv. Red Arrow Frei ght Lines, 801 S. W 2d 14
(Tex. App.SSAustin 1990, no wit), and G deon v. Johns-Manville Sales Corp., 761
F.2d 1129 (5th Cir. 1985), are inapposite. They deal with, respectively, the
damages nitigation requirenent under t he Texas Deceptive Trade Practi ces Act and a
cigarette snoker’s duty to mnimze his health danmages by follow ng the expert
recommendati ons of his physicians.

4 “(a) The hol der discharges any part to the instrument to the extent that
Wi t hout such party’'s consent the holder . . . (92) unjustifiably inpairs any

(continued...)



This argunent is infirm however, because MCollough is not a
“party” to the note securing the collateral, see Sinpson v. Mank
Dallas, N A, 724 S.W2d 102, 105 (Tex. App.SSDhallas 1987, wit
ref’d n.r.e.) (noting that the guarantor of a prom ssory note is
not a proper party under the Code section), nor is the Guaranty
Agreenent an “instrunent,” as such termis defined in Tex. Bus. &
Cow CooE ANN. 8§ 3.102(a)(5), see id; Cortez v. National Bank of
Comrerce, 578 S.W2d 478-89 (Tex. Cv. App.SSCorpus Christi 1979,
wit ref’d n.r.e.). Hence, no such protections attach under

§ 3.606.

1.

Finally, MCollough challenges the award of attorneys’ fees.
He notes correctly that the court did not use the | odestar nethod
to calculate fees, but where, as in the instant case, attorneys’
fees are provided for by contract,® MCollough's objection to the
reasonabl eness of the fees should be raised as an affirmative
defense. See Texas Airfinance Corp. v. Lesikar, 777 S.W2d 559,
563 (Tex. App.SSHouston [14th Dist.] 1989, no wit). To nake a

showi ng that the contractual fees woul d be unreasonabl e, McCol | ough

4(...continued)
collateral for the instrunment given by or on behalf of the party or any person
agai nst whom he has a right of recourse.”

5> The note at issue provides: If the note “shall be placed in the hands of
an attorney for collection, the undersigned agrees to pay no | ess than 10 percent
of all unpaid principal and i nterest as reasonable attorney’'s fees or collection
fees.”



was required to plead both that they were unreasonable and that a
| esser anount woul d be reasonable under the circunstances. See
F. R Hernandez Constr. & Supply Co. v. National Bank of Conmerce,
578 S.W2d 675, 677 (Tex. 1979). MCollough did not nake any such
showing in the district court, so he has failed to rai se a genui ne
i ssue sufficient to preclude summary judgnent.

McCol | ough next challenges the fee award on the basis of a
t ypographical error entered by the district court, which error
caused the fees to appear as $1, 700, 000 i nstead of the appropriate
$170,000. Both parties agree that $170,000 is the proper anount,
and each agrees that this anmount was reported correctly on the
Cct ober 26, 1995, final judgnent.

Subsequent to McCol | ough’s filing of a notice of appeal, the
FDICfiled, in aid of the appeal, a notion for clarification of the
order . This notion was not filed tinely under FED. R Cv. P. 59,
nor did the FDIC obtain | eave of this court pursuant to FED. R Q.
P. 60(a). Notw thstanding its questionable jurisdiction, the
district court anended its QOctober 26 Fi nal Judgnent in response to
the FDIC s notion for clarification. It was in this Armended Fi nal
Judgnent of March 28, 1996, that the court erred in noting an
attorneys’ fees award of $1, 700, 000.

Because McCol | ough does not contest that the original and
valid judgnment stated correctly the $170, 000 fee award, we need not

deci de whet her the district court |acked jurisdiction to enter the



anended final judgnent. See Grand Jury Proceedi ngs Under Seal wv.
United States, 947 F.2d 1188, 1190 (5th Gr. 1991) (noting that,
even after the filing of a notice of appeal, a district court does
not lose jurisdiction to proceed as to matters in aid of appeal.)
Rat her, we hold only that the FDIC is entitled to enforce the
Cctober 26 award of $170, 000.

AFF| RMED.



