UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-21021

Gabriel |srael Bonefont,

Pl ai ntiff-Appellee,
VERSUS
Val dez Tankshi ps Corporation and

Mariti me Overseas Corporation,

Def endant s- Appel | ant s.

Appeal fromthe United States District Court
For the Southern District of Texas
(CA-H 94-1232)

January 9, 1998

Before JOLLY, SMTH, and DENNIS, C rcuit Judges.
DENNI'S, Circuit Judge:”

The plaintiff-appellee, Garbriel Israel Bonefont, fornerly a
menber of the crewof the S/T OVERSEAS VALDEZ (VALDEZ), brought the
i nstant action against the owner of the VALDEZ, Val dez Tankshi ps
Corporation, and the operator of the vessel, Mritinme Overseas

Cor poration, both defendants-appellants herein, alleging that he

"Pursuant to 5TH QR R 47.5, the Court has determ ned that
this opinion should not be published and is not precedent except
under the Ilimted circunstances set forth in 5THQR R 47.5. 4.
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sustained injuries aboard the VALDEZ as a result of the defendants’
negl i gence under the Jones Act (46 U S.C. App. 8688) and/or the
unseawort hi ness of the VALDEZ. All parties consented to proceed
before a United States Magistrate Judge pursuant to 28 U S . C
8636(c). After a four day trial, wthout a jury, the court found
that the negligence of the defendants and the unseawort hi ness of
the VALDEZ caused the plaintiff’s injury. 1In addition, the trial
court found that the plaintiff was not contributorily negligent
under either the Jones Act or the general nmaritine |aw of
unseawort hi ness. The trial court entered judgnent awarding the
plaintiff damages. The defendants appeal ed, contendi ng that the
Magi strate Judge committed clear error in finding negligence,
unseawort hiness and in finding no contributory negligence on the
part of M. Bonefont. The defendants al so assert that the damages
awar ded were excessive. Additionally, the defendants appeal the
Magi strate Judge’s denial of their notion for new trial on the
basis of fraud and her denial of their notion for discovery pending

appeal. Finding no error, we affirm

Backgr ound

At the tinme of the accident which gave rise to this
litigation, Decenber 14, 1993, the plaintiff, Gabri el Bonefont, was
forty-eight years old and had been a seaman for thirty-one of those
years. M. Bonefont held a Z-card license fromthe United States
Coast Guard which rated himas an unlimted abl e-bodi ed seaman

commonly called an AB, and qualified himto serve on any vessel.



An AB is the lowest |icensed rating a seaman can hold. Except for
one voyage, Bonefont worked as an AB during his thirty-one years.

I n Decenber 1993, M. Bonefont was engaged as an abl e-bodi ed
seaman aboard the S/ T OVERSEAS VALDEZ (VALDEZ), a 700 foot 26,000
ton tanker owned by Val dez Tankshi ps Corporation and operated by
Maritime Overseas Corporation. The plaintiff obtained his
enpl oynent aboard the VALDEZ via his union’s hiring hall. At this
time, M. Bonefont was a nenber of the Seafarers’ |nternationa
Union which operates a hiring hall by posting enploynent
opportunities aboard ships and all ow ng qualified seaman to si gn-on
to the ship of their choice with priority going to the seaman with
the nost seniority in the union.

On Decenber 14, 1993, the VALDEZ was docked at Corpus Christi,
Texas taking on stores and preparing to undertake a coast-w se
voyage with a cargo of oil. After working his regular mdnight to
4.00 a.m shift, the plaintiff agreed to work overtine | oading
stores into the ship’s hold. The plaintiff was directed to assi st
in the off-loading of Jlarge 20 foot steel pipes weighing
approxi mately 900 pounds each. The pipes were to be used i n nmaki ng
repairs to the ship while en route.

The | oadi ng of 20 foot | ong steel pipes wei ghing approxi mately
900 pounds was not a routine undertaking. It involved off-I oading
the pipes from a barge nobored along side of the ship onto the
VALDEZ' s deck at mdship using a nmanually-operated boom and a
mechani cal winch to which a sling was attached. In this case, the

pi pes were to be taken off the barge and placed on the deck two at



a tinme stacked one on top of the other. The pipes, however, were
not bound toget her.

A total of six crewman were assigned to this task. The
| oadi ng procedure’ s conpl enent consisted of one crewman operating
t he mechani cal wi nch which was |ocated fifty feet fromthe | oadi ng
area at mdship. In addition, two crewman held the boom gui des and
two crewman, Bonefont and anot her AB, M chael Duggan, gui ded and
stabilized the actual | oad onto the deck. Duggan and Bonefont were
instructed to nmanually hold the ends of the pipes as they were
| owered into place. The final crewran assigned was the boatswain
who was in charge of the | oadi ng operati on but was not a pernmanent
enpl oyee of the VALDEZ and had been assigned to the ship in a
relief capacity two nonths before the accident.

In order to oversee and direct the entire operation, the
boat swai n positioned hinself in such a way as to give orders to
both the wi nch operat or and Bonefont and Duggan. |In this case, the
boat swai n’ s positioni ng was especi ally i nportant because the wi nch-
man was operating blind in that he could not see the area into
whi ch he was placing the pipes. However, because of the distance
bet ween the wi nch operator and the off-loading site and the noise
generated by the winch itself, the boatswain could not comruni cate
orally with the winch operator and relied exclusively on hand
signals. O inportance in this matter, “[t]he hand signal to the
w nch operator for ‘go slow involves raising one’'s hand wth
fingers and thunmb down and opening and closing the hand wth

fingers and thunb touching in a pincher-like notion. To indicate



by hand the conmand to speed up the winch, the notion involves
rai sing one’s hand, pointing the index finger down and rotating
that finger.”? Wile these hand signals are regularly used in
broad dayl i ght, the | oadi ng operation in question began at the pre-
dawn hour of 5:24 a.m, while it was still dark. “[A]Jt night,” the
sane orders usually given by hand “are normally acconplished with
flashlight signals in a different manner.” The reason being that
“[1]n the pre-dawn darkness of early norning, both hand signals
look simlar to each other.” “Gven the wnch operator’s
obstructed line of sight wwth respect to the | oad and the poorly-
lighted area in which he worked, the boatswain could have and
shoul d have used the alternative flashlight signals to accurately
convey his directions.”

The | oadi ng process began with the boatswain signaling to the
winch-man to |ift the pipes off the barge and over the deck’s
railings. The two boom guide crewran then positioned the pipes
over the deck at m dship. The pi pes were positioned so that they
could be lowered onto the deck in the mddle of a ten foot area
between the deck rails and the manifold pan. The manifold pan is
a three feet high, twelve feet long and five feet wide steel drip-
pan | ocated on the deck and used to catch oil and other “slushes”
fromthe manifold. Once the two pipes were placed into position
the boatswain directed the wnch-nan to lower the pipes to

approximately three to four feet off the deck and then ordered

2All quotations found in the opinion, unless otherw se noted,
are taken fromthe trial court’s Findings of Fact and Concl usi ons
of Lawwith citations to the record omtted.
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Bonef ont and Duggan to stabilize the | oad.

After the pipes were stabilized above the deck, the boatswain
nmotioned for the plaintiff to position hinself in the mddle of the
pi pes, by the sling, and orally instructed him to be ready to
unhook the | oad. In conpliance with his orders, Bonefont noved
into position between the pipes and the nmanifold pan. The
boatswain then signaled to the w nch-man who dropped the 1800
pounds of pipes rapidly to the deck. Both Duggan and Bonefont were
surprised at the swift speed with which the nmassive pipes fell and
they sinmultaneously attenpted to stand clear of the | oad. Duggan,
whose novenent was uni npeded, was able to nove cl ear of the pipes.
Bonefont, however, had been placed by the boatswain between the
pi pes and the mani fol d pan such that the pan was only three to four
feet behind him “Before M. Bonefont could nove clear of the
rapidly shifting load, the top pipe of the two vertically stacked
pi pes roll ed over toward hi mand | anded on his right foot, crushing
it. The manifold [pan] blocked his escape.” The plaintiff was
i medi ately taken to the hospital in Corpus Christi for energency
care.

Subsequent to the accident, M. Bonefont began receiving
regul ar treatnment for his injured foot. Eventually, the plaintiff
entered the care of Dr. WIIliam Donovan who had at the tinme over
twenty years of experience in handling industrial injuries. Dr.
Donovan di agnosed Bonefont as suffering fromtwo nerve conditions:
1) Tarsal Tunnel Syndrone, an inpingenent of the posterior tibial

nerve and 2) Mrton’s neuroma, a tunor on the nerve. These



conditions resulted in pressure being placed on the nerve in two
different areas of the foot causing pain and nunbness. Dr. Donovan
testified that both conditions were a consequence of M. Bonefont’s
foot being crushed on Decenber 14, 1993. The injury resulted in
M. Bonefont’s partial disability, despite his subm ssion to foot
surgery and physi cal therapy. Dr. Donovan opi ned that although M.
Bonefont, could do sone types of work, he was unfit to return to
duty at sea. In fact, M. Bonefont did attenpt to return to sea
follow ng his surgery but was unable to conplete his voyage due to
the pain in his foot.

Followng the accident, M. Bonefont filed the instant
conplaint alleging that he was entitled to recover from the
defendants for the injury to his foot under two theories of
liability, viz. Jones Act negligence and/or the general naritine
| aw of unseawort hi ness. In response, the defendants-appellants
contended that the incident did not result from any negligence on
their part or because of unseaworthiness of the VALDEZ and that,
alternatively, any injury suffered by the plaintiff-appell ee was
solely the result of his own negligence.

At a four-day non-jury trial, the Magistrate Judge in this
matter heard testinony and took evi dence concerning the pertinent
facts surrounding the accident of Decenber 14, 1993 aboard the
VALDEZ and t he damages sustained by the plaintiff. The trial judge
found, inter alia, that the plaintiff had never | oaded heavy pi pes
such as the ones involved in this matter before Decenber 14, 1993

and that he “had no indepth know edge or experience in the proper



way to |l oad piping.” Furthernore, the Magistrate Judge al so found
that “neither the boatswain nor other proper ship personnel”
of fered or provided the plaintiff with any training or instruction
as to how to handle these pipes during this particular |oading
operation. In addition, the trial court found that the boatswain
was in charge of the |oading of the pipes such that all of the
plaintiff’s actions, including his positioning between the manifold
pan and the pipes, were taken pursuant to direct orders fromthe
boat swai n. As to damages, Dr. Donovan recounted the treatnent
received by the plaintiff and tendered his “unchal | enged opi ni on”
that the cause of the plaintiff’s nerve injuries was the trauma he
suffered aboard the VALDEZ.  The defendants-appellants proffered
evidence in an attenpt to paint a different version of the facts
surroundi ng the accident but did not offer any testinony to counter
Dr. Donovan’s opinion as to causation or danmages.

After deliberating over all of the evidence submtted by both
parties and naking all credibility determ nations necessary, the
Magi strate Judge i ssued an extensive opinioninthis matter finding
t hat the defendants had been negligent under the Jones Act and t hat
t he VALDEZ has been unseaworthy and that both had been a cause of
injury to the plaintiff. Additionally, the Magistrate Judge found
that under both a Jones Act and unseaworthi ness analysis the
plaintiff had not contributed to his injuries in any way. A
judgnent was entered in favor of Gabriel Bonefont and this appeal

f ol | owed.



Anal ysi s
A. Standard of Review

When a case is tried to the court sitting wwthout a jury, the
trial court’s findings of fact are not to be set aside unless found
to be clearly erroneous, and its conclusions of |aw are revi ewed de
novo. See Fed. R Cv. P. 52(a); Bertram v. Freeport MMoran,
Inc., 35 F.3d 1008, 1012 (5th G r. 1994). A clearly erroneous
standard is appropriate for factual determ nations because a
review ng court nust give “due regard...to the opportunity of the
trial court to judge the credibility of the witnesses.” Fed. R
Cv. P. 52(a). In the maritinme context, a trial court’s findings
of negligence, unseaworthi ness and proxi mate cause are consi dered
findings of fact and thus subject to the clearly erroneous
standard. Chisholmv. Sabine Tow ng & Transp. Co., Inc., 679 F.2d
60, 62 (5th Cr. 1982); Wbb v. Dresser Industries, 536 F.2d 603,
606 (5th Cir. 1976), cert. denied, 429 U S. 1121 (1977).

In this appeal, Val dez Tankshi ps Cor poration, the owner of the
vessel, and Maritinme Overseas Corporation, the vessel’'s operator,
assert that the trial court m sconstrued the evidence in finding
that the VALDEZ was unseaworthy, that such unseaworthi ness was a
proxi mate cause of injury to the plaintiff and that the plaintiff

had not negligently contributed to his own injury.

B. Unseaworthiness and Contri butory Negligence
One of the two alternative theories of liability alleged by

M. Bonefont in this matter was that the VALDEZ was unseawort hy and



that this unseaworthi ness was a proxi mate cause of his injury. The
general maritinme |aw places upon a vessel owner an absol ute non-
del egabl e duty to provide a seanman with a vessel reasonably fit for
its intended use, i.e. a seaworthy vessel. See Coneaux v. T.L.
James & Co., Inc., 666 F.2d 294, 298-99 (5th Cr. Unit A 1982);
Webb, 536 F.2d at 606; see also 1 Thomas J. Schoenbaum ADM RALTY AND
MARI TI ME LAW 86- 25 (2d ed. 1994) (hereinafter Schoenbaum). This duty
furni shes seanen, and only seanen, with a separate and i ndependent
cause of action against a shipowner for unseaworthiness, distinct
fromany liability the shipower may owe based on fault. See The
Osceol a, 189 U. S. 158, 175 (1903); Aguirre v. Ctizens Casualty Co.
of New York, 441 F.2d 141, 143-44 (5th Cr.), cert. denied, 404
UsS 829 (1971); Schoenbaum at 86-27, p.345(The warranty of
seawort hiness may only be clained by those recogni zed as seanen
under the law. ).

The doctrine of unseaworthiness obligates a vessel owner to
provi de the seaman not only with a seaworthy vessel but with the
necessary gear, equipnment and crew needed to neke the vessel
reasonably fit for its intended use. Webb, 536 F.2d at 606;
Aguirre, 441 F.2d at 144(For seaworthi ness purposes there is no
reason to distinguish between the fitness of the ship’'s gear, the
ship’s personnel, and the vessel itself.); see Schoenbaumat 86-25,

p.333-4. “Avessel’s condition of unseawort hi ness m ght arise from

any nunber of circunstances. Her gear m ght be defective, her
appurtenances in disrepair, her crew unfit. The nunber of nen
assigned to perform a shipboard task m ght be insufficient. The
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met hod of | oadi ng her cargo, or the manner of its stowage, m ght be
i nproper.” Usner v. Luckenbach Overseas Corp. 400 U. S. 494, 517-18
(1971) (internal footnotes omtted); see Rogers v. Eagle Ofshore
Drilling Serv., 764 F.2d 300, 303 (5th Gr. 1985)(“[Aln unsafe
met hod of work may render a vessel unseaworthy....”); Oient Md-
East Lines, Inc. v. Shipnment of Rce on Board S.S. Oient
Transporter, 496 F.2d 1032, 1040 (5th Cr. 1974), cert. denied, 420
U.S. 1005 (1975)(An inadequate or inconpetent crew nmay render a
vessel unseaworthy.); see also 1B BENEDI CT ON ADM RALTY 824 (7th ed.
1996) (enunerati ng specific cases of unseawort hi ness).

At trial, the plaintiff and AB Duggan gave testinony
explaining the facts and circunstances surrounding the entire
operation. They stated that the boatswain was in charge of the
of f -1 oadi ng procedure and that they foll owed his orders throughout.
Bot h seaman confirned that they received no instruction or training
concerning the loading of pipes of this nature prior to the
comencenent of the operation. |In addition, the chief mate of the
vessel, M. Kelly Forrest, testified that the boatswain in question
was new to the VALDEZ at the tinme of the accident and was
unfamliar with the “idiosyncracies” of the ship. Mor eover, a
wtness wth a multitude of years experience in the mritine
i ndustry, M. Charles Wal ker, stated that the |oading of I|arge
heavy pi pes such as those in question was not a routine exercise to
whi ch a seaman woul d normal ly be famliar with in the course of his
enpl oynent aboard various ships. Reviewng this testinony and the

evidence as a whole, the trial court found the VALDEZ unseawort hy
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for three reasons: “1) the boatswain was inadequately trained, 2)
t he boat swai n and/ or others i nadequately instructed or trained crew
menbers on appropriate | oadi ng operations, specifically failingto
outline an appropriate ‘gane plan’ for the |oading of the pipes,
and 3) the vessel did not have adequate |ighting and/or equi pnent
and/or tools to safely and reasonably facilitate commrunications
bet ween the boatswain and the wi nch operator.”

A finding that the boatswain and/or the crew was i nadequate
or ill-trained for the task they were assigned represents a cl assic
exanpl e of unseawort hi ness. Coneaux, 666 F.2d at 299(quoti ng June
T., Inc., 290 F.2d at 407.). The trial court found that the
boatswain in question was unfamliar with the VALDEZ and that it
was the boatswain’s “professional shortcomngs [that] led to the
accident.” Specifically, the court found that the boatswain chose
to begin the unloading operation in the dark; to | oad the unbound
pi pes two at atinme; and to communicate with the wi nch-man, who was
working in a darkened area sone di stance away, using hand signals
al one. Mbdreover, it was the boatswain who placed the plaintiff in
an unsafe position as the pipes quickly dropped to the deck. As
stated by the Mugistrate Judge, “[t]he boatswain’s failure to
conduct the exercise in the proper manner due to his inexperience,
and his lack of famliarity with the ship and her crew, are
ultimately to bl ame for the haphazard net hod of | oadi ng the piping
whi ch caused M. Bonefont’s subsequent injury.” 1t was not clearly
erroneous for the Magistrate Judge to find that the boatswain was

i nadequately trained to handle the |oading operation he was
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assigned and that this ill-training rendered the VALDEZ
unseawort hy. See Wal dron v. Moore-MCormnmack Lines, Inc., 386 U S.
724, 727 n.4 (1967) (A seaman i nadequate for his calling may render
a vessel unseaworthy.); Brown v. Ciff’s Drilling Co., 638 F. Supp.
1009, 1014 (E.D. Tex. 1986); Cf. Rogers, 764 F.2d at 303(Uili zing
an unsafe net hod of work may constitute an unseaworthy condition.).

The defendants-appellants argue that even if the Mgistrate
Judge’ s findings as to unseawort hi ness are found to be correct, the
trial court’s finding that unseawort hi ness was a proxi mate cause of
injury was clearly erroneous. This argunent is without nerit. To

recover under an unseaworthy claim the “*plaintiff nust prove that
the unseaworthy condition played a substantial part in bringing
about or actually causing the injury and that the injury was either
a direct result or a reasonably probable consequence of the

unseawort hi ness. Brister v. AWI., Inc., 946 F.2d 350, 355 (5th
Cr. 1991)(quoting Johnson v. Ofshore Express, Inc., 845 F.2d
1347, 1354 (5th Cir.), cert. denied, 488 U'S. 968 (1988)). The
evi dence i s uncontroverted that M. Bonefont suffered an injury to
his foot when the pipes being | oaded on to the VALDEZ rapidly fel

to the deck causing the top pipe to roll off the bottom pipe so
fast as to prevent the plaintiff, in his position between the
mani fold pan and the pipes, fromnoving to safety. Furthernore,
t he evi dence shows that the accident occurred in the manner it did
because of the unseaworthiness of the vessel described above. It

was not clearly erroneous for the Magi strate Judge to find that the

unseawort hi ness of the vessel was a proxi mte cause of injury to
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the plaintiff.

In addition to the argunents nmade above, the defendants-
appel l ants contend that the Magi strate Judge conmtted clear error
when she found that the plaintiff was not contributorily negligent
in her unseaworthi ness analysis. The appellants assert that the
trial court failed to hold M. Bonefont to the standard of care
enunci ated by this court in Gautreaux v. Scurl ock Marine, Inc., 107
F.3d 331, 339 (5th Gr. 1997)(en banc), viz. ordinary prudence
under the circunstances. The record reflects otherw se.

The Magi strate Judge clearly considered a nunber of factors in
finding that it was “reasonable” for M. Bonefont to have reacted
as he did and that he had not been contributorily negligence. The
trial court specifically referenced the plaintiff’s age and
experience at sea and found that while he had been a seaman for
thirty-one years, M. Bonefont had no know edge or experience in
| oadi ng pipes of this nature and in fact had never participated in
such an activity. The testinony also reflected that the | oading
operation was not a routine exercise that a seaman would normal |y
encounter at sea. In assessing the plaintiff’s education, the
trial court noted not only the lack of prior know edge through
experience but also the total absence of training or instruction
M. Bonefont was given in regard to loading the pipes.
Furthernore, the Magistrate Judge properly considered the
shi powner’s duty to provide a safe work environnent by recounting
the boatswain’s failure to conduct a safe operation or adequately

instruct the plaintiff.
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The trial court found that “[wjith no instruction in safety
procedures provided to the seaman aboard t he VALDEZ and no specific
training of any kind regardi ng the handli ng of pi pe stores provided
to the seanen aboard the VALDEZ, it was reasonable for Bonefont to
have acted as he did.” The record indicates that even though
Gautreaux had not yet been decided the Magistrate Judge
nevertheless properly held the plaintiff to a reasonabl eness
standard and enpl oyed the factors |ater enunciated by Gautreaux.
Gaut reaux, 107 F.3d at 339.

We conclude that the Magistrate Judge’'s finding that the
vessel was unseaworthy, the unseaworthi ness was a proxi mate cause
of injury to the plaintiff, and the plaintiff was not
contributorily negligent, standing alone, support the judgnent
entered by the trial court in this matter. Therefore, this court
need not address the defendants-appellants’ contentions of clear
error wwth regard to the Magi strate Judge’ s concl usions as to Jones
Act negligence and contributory negligence under the Jones Act.
See Johnson, 845 F.2d at 1354(“W stress again that Jones Act
negl i gence and unseawort hi ness under general maritinme |law are two
di stinct causes of action, each involving separate standards of

proof, causation, and review ”).

C. The Defendants’ Mdtion for New Tri al
Subsequent to the entry of judgnent, the defendants-appell ants
moved for a newtrial on the basis of fraud and/ or fal se testinony.

See Fed. R Cv. P. 59 & 60(b)(3). The defendants’ asserted that
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the damages awarded by the trial court were based on the false
testinony of Dr. Donovan and/or M. Bonefont because after the
trial had concluded the plaintiff had attenpted to return to work
as a seaman and sonehow procured a “fit for duty” card from his
doctor’s office. After reviewing the trial transcripts and the
defendants’ notion for new trial, the Mgistrate Judge found no
clear and convincing evidence of fraud, and, thus, denied the
defendants’ notion for a new trial.

We review a denial of a notion for newtrial nmade pursuant to
Fed. R Cv. P. 60(b) for an abuse of discretion. Smth v. Al umax
Extrusions, Inc., 868 F.2d 1469, 1471 (5th Cr. 1989). Wen a
party seeks a new trial on the basis of fraud, the noving party
must prove fraud by clear and convi nci ng evi dence and show t hat the
fraud prevented the party from fully and fairly presenting its
case. D az v. Methodist Hosp., 46 F.3d 492, 496 (5th G r. 1995);
11 Charles A Wight, et al., FEDERAL PRACTICE AND PROCEDURE, 8§2860 at
312-13 (2d 1995). In this case, the trial court found that the
def endants had done neit her.

The defendants’ notion asserted that the trial court’s award
for future | oss wages, which was predicated on the plaintiff being
unable to return to work as a seaman, was all egedly based on fal se
testi nony because of the plaintiff’s post-trial work as a seanman.
The Magi strate Judge found that the defendants’ notion for a new
trial was an attenpt to obtain evidence, ex post facto, in order to
correct what they perceived as an error of fact in regard to the

damages for future | oss awarded by the trial court. In addition,
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after review ng the evidence presented at trial, the trial court
held that M. Bonefont’s post-trial activity did not render
fraudul ent Dr. Donovan’s uncontroverted opinion or the plaintiff’s
testinony regarding his prior unsuccessful attenpts to return to
work as a seaman both of which had been relied on by the trial
court in nmaking its findings as to danages.

A Rule 60(b)(3) notion is not the proper vehicle for
correcting alleged factual errors but is neant to prevent a party
fromprevailing unjustly. Diaz, 46 F.3d at 497; Johnson, 845 F. 2d
at 1358. In this case, the Mgistrate Judge did not abuse her
di scretion in denying the defendants’ notion for new trial on the

basis of fraud or in denying their notion for discovery pending

appeal .

Concl usi on

For the reasons assigned, the judgnent of the trial court is

AFFI RVED.
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