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August 30, 1995

Bef ore JONES, BARKSDALE, and BENAVI DES, Circuit Judges.
PER CURI AM *
| . FACTS AND PROCEDURAL HI STORY
Ll oyd Johnson, Jr., was convicted for attenpted first-degree
murder and is serving a 50-year termof inprisonnent in the
custody of the Louisiana Departnent of Corrections. State v.

Johnson, 612 So.2d 828, 829 (La.C.App. 1992), wit denied, 616

So.2d 680 (La. 1993). Johnson appeals the dism ssal of his
federal petition for a wit of habeas corpus, arguing that he was

insane at the tine of the offense. Finding no error, we affirm

Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the Court has determ ned
that this opinion should not be published.



1. ANALYSI S

Johnson contends that he was insane, thus |acking the
specific crimnal intent for first degree nmurder. Johnson franes
his issue as a challenge to the sufficiency of the evidence. The
standard for testing the sufficiency of the evidence in a federal
habeas review of a state court conviction is whether, "after
viewi ng the evidence in the light nost favorable to the
prosecution, any rational trier of fact could have found the
essential elenents of the crine beyond a reasonabl e doubt."

Jackson v. Virginia, 443 U. S. 307, 319 (1979) (enphasis in

opinion). This standard nust be applied with reference to the
substantive elenents of the crimnal offense as defined by state

law. Ishamyv. Collins, 905 F.2d 67, 69 (5th Cr. 1990).

In Loui siana, a defendant is presuned sane at the tine of
the offense, the state is not required to prove sanity. La. Rev.

Stat. Ann. 15:432 (West 1992); State v. Wber, 364 So.2d 952, 956

(La. 1978). A defendant who wi shes to negate the presunption
must prove his insanity by a preponderance of the evidence. La.

Code Cim Pro. art. 652 (West 1981); State v. d aibon, 395 So. 2d

770, 772 & n.2 (La. 1981). To be exenpt fromcrim nal
responsibility on the ground of insanity, a defendant nust
persuade the jury that he had a nental disease or defect which
rendered hi mincapabl e of distinguishing right fromwong in
regard to the conduct which forns the basis for the crimnal
charge against him La. Rev. Stat. Ann. 14:14 (West 1986); State
v. Roy, 395 So.2d 664, 665-66 (La. 1981). Therefore, the issue

cannot be a challenge to the sufficiency of the evidence because



Johnson's sanity was presuned and not an el enent of the offense.
I nsofar as his argunent is a challenge to the weight of the

evi dence of sanity/insanity, it is not of constitutional

di nensi on and is not cognizable in a habeas proceeding. Cf .

Parker v. Estelle, 498 F.2d 625, 628 (5th Cr. 1974), cert.

deni ed, 421 U. S. 963 (1975) (right to submt issue of sanity not
of constitutional magnitude but sinply created by state statute).
Johnson argues that the state statute, which required himto
prove his insanity by a preponderance of the evidence,
unconstitutionally relieved the state of its burden of proving
crimnal intent. The Suprenme Court has consistently held to the

contrary. Leland v. Oregon, 343 U. S. 790, 796-99 (1952)

(upholding simlar statute which required proof of insanity
beyond a reasonabl e doubt agai nst due process chall enge); see

also Walton v. Arizona, 497 U. S. 639, 650 (1990) ("So long as a

State's nethod of allocating the burdens of proof does not |essen
the State's burden to prove every el enent of the offense charged
a defendant's constitutional rights are not viol ated by
pl aci ng on himthe burden of proving mtigating circunstances
sufficiently substantial to call for leniency."). Louisiana's
all ocation of the burden of proof on the insanity defense does
not | essen the burden on the state to prove crimnal intent.
CONCLUSI ON
For the above stated reasons, the district court's judgnment

i s AFFI RMVED.



