UNI TED STATES COURT OF APPEALS
For the Fifth Crcuit

No. 95-30372
Summary Cal endar

DOLLI E GREGO RE, I ndividually and on behal f
of her mnor children Marissa, Mahalia & Nahson G egoire,

Pl ai ntiff-Appellant,

VERSUS
PAUL GREGO RE, Individually and on behalf of his
m nor children Marissa, Mahalia & Nahson G egoire,
Plaintiff,
VERSUS
K- MART CORPORATI ON
Def endant - Appel | ee.

Appeal fromthe United States District Court
For the Eastern District of Louisiana
(CA-94- 2032-D)

Oct ober 30, 1995

Before Hl GG NBOTHAM DUHE, and EMLIO M GARZA, Circuit Judges.
PER CURI AM !
Appel lant, Dollie Gregoire, sued K-Mart Corporation alleging

that she was injured when she slipped and fell in K-Mart’'s Houns,

! Local Rule 47.5 provides: “The publication of opinions that have
no precedential value and nerely decide particular cases on the
basis of well-settled principles of | awinposes needl ess expense on
the public and burdens on the | egal profession.” Pursuant to that
Rule, the Court has determned that this opinion should not be
publ i shed.



Loui siana store. A jury returned a verdict for K-Mart. Gegoire
appeal s and we affirm

Appel | ant seeks reversal of the jury verdict claimng first
that the district court erroneously overruled two objections

Appel l ant’ s counsel nmade to statenents nade by Appellee’ s counsel

in opening statenent and in closing argunent. I n opening
statenent, Appellee’s counsel said “lI’ve tried |lots of cases, but
this one out and out snmacks of fraud.” In closing argunent,

counsel stated, “K-Mart has proved itself to be a good corporate
nei ghbor in not only this comunity, but in the communities that
all of you cone through . . .7 The first statenment was not
i nproper. Appellant’s counsel earlier stated to the jury that he
was trying his first case. Appellee’s counsel said he had tried
many and he set out the thenme of K-Mart’'s defense; that is, that
Appel  ant had staged the slip and fall. While the second st at enent
may have gone beyond the evidence in the case and, therefore
technically been inproper, we see no prejudice flowng fromit or

the earlier statenent. Coursey v. Broadhurst, 888 F.2d 338, 343

(5th Gr. 1989) (statenment, if error, was harm ess because

substantial rights were not prejudiced; WIlson v. Johns-Manville

Sales Corp., 810 F.2d 1358, 1362 (5th Gr. 1987). Additionally,

the district court nmade clear to the jurors that what the | awers

said in argunent was not evidence to be considered in the case.
Appel  ant next conplains that the district court should not

have allowed Appellee to call Appellant’s sister-in-law, Shirley

Bruce, as a wtness because she was not |listed on the pretria



W tness |ist. Wiile this witness was indeed devastating to
Appel l ant’ s case, she was called only as a rebuttal witness after
Appel lant had testified to the alleged facts of the slip and fall
incident. Bruce testified that Appellant had staged the all eged
acci dent and had received noinjuries. |In presenting this wtness,
Appel l ee foll owed the procedures of Rule 9 of the Uniform Rul es of
the United States District Court for the Eastern District of
Loui si ana. Appel l ee presented the information concerning the
witness to the district court in canmera in advance of trial and
obtained a ruling that the evidence was i ndeed i npeachnent evi dence
and, as a result, the identity of the witness need not be nmade
known in the usual pretrial filings. Appellant does not chall enge
the validity of Rule 9 of the Eastern District so we do not address
t hat questi on.

AFF| RMED.



