IN THE UNI TED STATES COURT OF APPEALS
FOR THE FI FTH Cl RCU T

No. 95-30386
Summary Cal endar

MVEDERI C MEYER
Pl aintiff-Appellee

CALLON PETROLEUM O L COWPANY; G M SCOTT
Def endants - Appell ants
and
CONSTI TUTI ON STATE SERVI CE COWPANY; J M SCOTT, (a fictitious
name)

Def endant s

Appeal fromthe United States District Court
for the Eastern District of Louisiana
(CA-94- 3576-E)

Novenber 28, 1995
Before KING SM TH, and BENAVIDES, G rcuit Judges.
PER CURI AM *

This case arises froma personal injury action filed by

“Local Rule 47.5 provides: "The publication of opinions
t hat have no precedential value and nerely decide particular
cases on the basis of well-settled principles of |aw inposes
needl ess expense on the public and burdens on the |egal
profession.” Pursuant to that Rule, the court has determ ned
that this opinion should not be published.
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pl aintiff-appell ee Mederic Meyer ("Meyer"), an oyster farner,
agai nst Callon Petrol eum Conpany ("Callon") and G Mac Scott
("Scott"), Callon's production foreman, in each of two Loui siana
judicial districts. The defendants renoved both state court
cases to the United States District Court for the Eastern
District of Louisiana, where they were consolidated. Upon the
comencenent of informal discovery, Meyer noved to anend his
conplaint to add the State of Louisiana as a defendant. The
district court granted Meyer's notion to anmend, and then renmanded
the action to the state court.

Call on and Scott appeal the district court's decision
remandi ng the case. Finding that we lack jurisdiction to review

t he appeal, we DI SM SS.

| .  FACTUAL AND PROCEDURAL HI STORY

On Cctober 8, 1993, Meyer was injured when he struck an
abandoned pipeline while dredging oysters in Black Bay,
Louisiana. He filed suit against Callon, the owner of the
pi peline, as well as Scott, Callon's production foreman, in each
of two separate Louisiana judicial districts on Septenber 22,
1994. On Novenber 7, 1994, Callon and Scott renoved both state
court actions to the United States District Court for the Eastern
District of Louisiana on the basis of diversity jurisdiction
pursuant to 28 U.S.C. 8§ 1332. The two cases were consoli dated.
Meyer did not file a notion to renmand.

During informal discovery, Meyer discovered that the State



of Loui siana, Departnent of Natural Resources or the Louisiana
State M neral Board, or both, owned, controlled or |eased the
wat er bottomin which the subnerged pi pes were | ocat ed. On
February 8, 1995, before any trial date had been set and before
any dispositive notions were filed, Meyer filed a notion for

| eave of court to supplenent and anend the conplaint in order to
add the State of Louisiana as a naned defendant. Meyer argued
that Rule 15(a) of the Federal Rules of Cvil Procedure, which
provides that "a party may anend the party's pleading only by

| eave of court or by witten consent of the adverse party; and

| eave shall be freely given when justice so requires" conpelled
the court to allow himto seek relief fromall |iable parties,
even if that neant that federal jurisdiction would be sacrificed
as a result. Callon and Scott opposed the notion to anend,
argui ng that the El eventh Arendnent precluded the court from
exercising jurisdiction over the State of Louisiana in diversity,
and that Meyer's notion to anend was nothing nore than a "patent
and transparent attenpt to defeat [federal] jurisdiction."

On April 10, 1995, the district court issued its witten
order and reasons. The court granted Meyer's notion to anmend his
conplaint, reasoning that justice requires that Meyer be all owed
to add the State of Louisiana as a naned defendant. The court
concl uded that Meyer had stated a cl ai munder Louisiana | aw
agai nst Loui siana, and rejected Callon and Scott's contention
that Meyer's request to add Loui siana as an additional defendant

was based solely on strategic reasons. Because the case had not



yet been set for trial, the court determ ned that remand woul d
not unduly prejudice the defendants and woul d pronote judici al
econony. The court's order and reasons concl uded by ordering
“"that pursuant to 28 U S.C. § 1447(e), this action is hereby
REMANDED to the [state court]."

On April 20, 1995, Callon and Scott filed a tinely notice of
appeal, and also filed a notion for stay of the order remandi ng
the case pending appeal to this court. The district court denied
the notion for stay on the grounds that the order remandi ng the
case i s non-reviewabl e pursuant to 28 U S.C. § 1447(d) because it
was made on the grounds of |ack of subject matter jurisdiction.
The district court specifically noted that "[while explicitly
citing only subsection (e) of 8 1447, it is patent that the Court

is also relying upon subsection (c) in remandi ng the case."

1. DI SCUSSI ON Because Cal |l on and
Scott do not challenge the district court's decision granting
Meyer's notion to anmend and suppl enment his conplaint, the only
i ssue on appeal is whether the district court erred in remandi ng
the action to state court. As Meyer correctly argues, however,
we |ack jurisdiction to review the remand order.

Remand of a case after renoval is controlled by 28 U S.C. 8§
1447(c), which provides, in pertinent part: "If, at any tine
before final judgnent it appears that the district court |acks
subject matter jurisdiction, the case shall be remanded." Orders

remandi ng cases pursuant to 28 U S.C. § 1447(c) are not



revi ewabl e on appeal, by nmandanmus, or otherw se, except in civil

rights cases. 28 U S.C. 8§ 1447(d);! Tillman v. CSX Transp.

Inc., 929 F.2d 1023, 1026 (5th Gr. 1991). In Tillman we held
that the district court need not explicitly state that it is
remandi ng a case pursuant to 28 U S.C. 8§ 1447(c) in order to
preclude review, as long as the district court utters the "nmagic
words" that it believes that it "lacks subject matter

jurisdiction,” the remand is rendered "totally unrevi ewable."
929 F.2d at 1026 - 27.°?

Tillman nmakes it clear that a remand based on a | ack of
subject matter jurisdiction is "totally unreviewable, "no matter
how clearly erroneous the order appeared on its face.'" 1d. at

1027 (quoting In re Merrimack Miutual Fire Ins. Co., 587 F.2d 642,

648 (5th Cr. 1978)). This is also true whether or not the

. 28 U.S.C. 8§ 1447(d) provides:

An order remanding a case to the State court
fromwhich it was renoved is not reviewabl e
on appeal or otherw se, except that an order
remandi ng a case to the State court from
which it was renoved pursuant to section 1443
of this title shall be reviewabl e by appeal

or ot herw se.

Section 1443 concerns the renoval of civil rights actions.

2 28 U.S.C. 8 1447(c) was anended in 1988. In Till man,
we "fe[lt] it necessary to point out that the age-old | anguage of
8§ 1447(c), renoved inprovidently and without jurisdiction,' has
been anended" to provide now that a case shall be remanded if "it
appears that the district court |acks subject matter jurisdiction

" Tillman, 929 F.2d at 1026. Wile, in the past, the
| anguage, "inprovidently and wi thout jurisdiction" served as
"magi ¢ words," the "nere incantation of which rendered any
remand order based thereon totally unreviewable,"” the "magic
wor ds" now consi st of the |anguage "l ack[ing] subject matter
jurisdiction.” |d. at 1026 - 27.
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district court explicitly nentions 28 U S.C. 8§ 1447(c) inits
remand order. Thus, Callon and Scott's argunents that the
district court "tacitly" acknow edged that it retained diversity
jurisdiction are irrelevant in light of the fact that the
district court believed -- correctly or incorrectly -- that the
addition of the State of Louisiana as a defendant deprived it
conpletely of subject matter jurisdiction.

In this case, as in Tillmn, appellants argue that the

remand is reviewabl e pursuant to Therntron Products, Inc. v.

Her mansdorfer, 423 U S. 336 (1976). In Therntron, the Suprene

Court, analyzing a version of 8§ 1447(c) that has since been
anended, held that review is available by mandanus when renmand is
explicitly based on grounds other than those specified in §
1447(c). W have since interpreted Therntron to have carved out
"only a very narrow rule which was intended to be limted to the
extrene facts of that case, in which a district judge stated only
that he was relying on a non-8 1447(c) ground for renmand."

Merrimack, 587 F.2d at 647; see also Tillman, 929 F.2d at 1027;

Soley v. First Nat'l Bank of Commerce, 923 F.2d 406, 409 (5th

Cir. 1991). Because the district court clearly remanded this
case because it believed that it could not exercise subject
matter jurisdiction over one of the nanmed defendants -- the State
of Louisiana -- Therntron does not apply.

Further, Callon and Scott's attenpt to point to our decision

inlnre Shell @1 Co., 932 F.2d 1518 (5th Cr. 1991), for

support of reviewability is unavailing. 1In Shell GIl, we



reaffirmed the principle that "remand orders for |ack of subject
matter jurisdiction [remain] the only clearly unreviewabl e remand
orders." 932 F.2d at 1520. And, as discussed above, the
district court remanded the case because it believed it |acked
subject matter jurisdiction, despite Callon and Meyer's
conclusory attenpts to characterize the reasons for the court's
order otherw se.

Moreover, Callon and Scott's argunent that Freeport-MMRan

v. KN Energy, Inc, 498 U S. 426 (1991), gives us jurisdiction to

review the remand order is simlarly m splaced. In Freeport-
McMoRan, the Court reviewed an order of the court of appeals
dism ssing a case for want of jurisdiction. The application of §
1447(d) was not at issue.

Finally, Callon and Scott contend that we are able to review
the remand order because it was nmade for the reasons of
furthering "the interests of justice" -- a reason for renmand not
recogni zed by 28 U.S.C. 8§ 1447(c). This argunent is neritless.
As the district court's order and reasons nakes explicit,
furthering the "interests of justice" was, instead, the court's
reason for granting Meyer's notion to anmend his conpl aint, and
not its reason for remand. Because Callon and Scott do not
chal l enge the district court's decision to grant Meyer's notion
to anend, they concede that the court did not err when it allowed
Meyer to add Loui siana as a defendant in the action.

Thus, Callon and Scott provide no basis to distinguish this

case fromTillman v. CSX Transp., Inc., 929 F.2d 1023 (5th Gr.




1991). As in Tillman, we lack jurisdiction to review the renmand
order.
I11. CONCLUSI ON

For the reasons stated above, we DI SM SS t he appeal .



